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A New Load Building — 
Opportunity with 4“#4.€) 


Hotels, restaurants, lunch counters, soda 
fountains, eating laces of all kinds, will 
buy Silex Glass » Efe Making Equip- 
ment this spring. They'll take advantage 
of our special deal which allows up to 
$50 trade-in on their old, out-moded 
equipment. Restaurants, hotels, etc., 

want Silex Coffee Making Equipment 
because they know it makes better cof- 
fee ... that Silex pioneered the modern 
swing to coffee made in glass. 


. Consider the CARLTON &-unit Electric model. 
Stainless steel range ys lon water 
fank with yom Filling Device and Ther- 
mostatic Heat Control Fs nema hot water 
(190°) at high speed. Storage or warming 
capacity up to 96 cups. Brews as few as 12 
or as many as 396 cups per hour. Yet this 

reserve capacity is always available. 


Generous Trade-in Allowance on 
Models to Meet all Requirements 
$50 allowance on 8-unit model with 

built-in hot water tank. 
$35 allowance on 4-unit model with 
built-in hot water tank. 
$5 allowance on ROYAL 4-unit model. 
$4 allowance on ROYAL 3-unit model. 
$2 allowance on TRAYMORE 2-unit 
model. 
These trade-in allowances apply only on 
models complete with glassware. 
All Silex Commercial Models are equipped 
with genuine Pyrex Brand Glass guaranteed 
against heat breakage. Also, the famous Silex 


patented filter that insures clear, clean, health- 
ful coffee, free of all sediment. 


Here, then, is a real opportunity to in- | 
crease your commercial load. Silex Glass 
Coffee Making Equipment maintains” 
steady, high peak current consumption — 
because it is in daily use—often 24 
hours out of 24. Silex Glass Coffee Mak 
ing Equipment is "tops" in its field and 
with these trade-in offers, during May 
and June, you have a “natural” for add. 
ing increased load to your lines. 





BOWL HOLDER | 


with every trade-in! 


This new Moldex rack offers a |) 
convenient simple piace to store | 
upper bowls, it may be fastened 
on the wall or backbar . . . ’ 
And it is FREE with every one | 
of these trade-in models. 








THE SILEX CO., Dept. P, Hartford, Conn. 


Please tell me how to build load on cer line with 
Silex Glass Coffee Makers. 
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HYPRESEA 


“Sealdport” Lubrication 
PATENTED 


The Only Valves That Meet 
Every Major Valve Need 


Ask for Catalog 


MERCO NORDSTROM VALVE CO. 


A Subsidiary of Pittsburgh Equitable Meter Co. 


Main Offices: Pittsburgh, Pa. Branch Offices: New York City, Buffalo, Philadelphia, Columbia, Memos, Des Moines, 
Chicago, Kansas City, Tulsa, Houston, Los Angeles, Oakland. Canadian ee and Licensees: Peacock Brothers, 
Ltd., University Tower Buliding, Montreal, Quebec 
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OKONITE Varnished Cambric Insu- 
lated Cables are of the same excel- 
lent quality that has distinguished 
OKONITE Rubber Insulated 
Cables for over half a century. 
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THE OKONITE COMPANY 
PASSAIC, NEW JERSEY 





OKONITE QUALITY CANNOT BE WRITTEN INTO A SPECIFICATION 
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I r there were ever any truth or justification 
in the old saying that “The King can do 
no wrong,” it would almost follow that in a 
democracy the elected representative govern- 
ment of the people could arrogate to itself a 
similar claim of privilege. Viewed in this light, 
perhaps the quotation, “Vox populi est vox 
Dei,” is simply a liberal democratic paraphrase 
of “The King can do no wrong.” 


But we always have our doubting 
Thomases; and in a democracy with a free 
press it is not surprising to see doubting 
Thomases speak out with forthright insistence. 
And what does the “people’s government” do 
under such circumstances? 


WELL, so far, under the prevailing adminis- 
tration here in America nothing definite has 
been done about the opposition press, but we 
were very much interested in the remarks 
of Senator Minton (D.) of Indiana recently 
made in the course of a radio debate on 
the controversial bill to reorganize admin- 
istration agencies. The Indiana Senator, who 
is always described as a faithful and devoted 
follower of the New Deal, told his radio 
listeners: “It is chiefly by means of the 
radio that the point of view of the adminis- 
tration in Washington on anything it is 
doing, or proposes to do, is brought to you, 
since 98 per cert of all the metropolitan news- 
papers are opposed to the administration and 
do not hesitate to misrepresent it. You found 
that out in the last election. If you want to 


C. EMERY TROXEL 


Try and tell gas and electric sales executives 
that they have a monopoly. 


(SEE Pace 588) 
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MILLARD MILBURN RICE 


He finds that propaganda of the people, by the 
people, and for the people is propaganda just 
the same. 


(See Pace 579) 


know the truth about things going on in Wash- 
ington you won’t find it in the metropolitan 
newspapers.” 


Tuis jibes pretty well with certain move- 
ments already afoot to divorce the radio broad- 
casting industry from the press. The press, we 
take it, cannot be sufficiently “impressed” with 
the administration viewpoint to win the ap- 
plause of the administration. Is there an im- 
plication here that perhaps the radio broad- 
casting industry can thus be “impressed”? The 
FCC’s power over radio broadcasting licenses 
(renewable only at six months’ interval on 
showing of “public convenience and neces- 
sity”) raises an interesting question in this 
respect. 


Bur to continue with the radio debate of 
Mr. Minton, it seems that the chief question 
about the reorganization bill, according to the 
Hoosier Senator, was “How can the Presi- 
dent do it (reorganize 134 commissions and 
bureaus) if Congress can’t?” The answer 1s 
simple, according to Mr. Minton: “The Presi- 
dent and his executive staff are not a debating 
society, while Congress is a debating society, 
and sometimes resolves itself into a ‘talka- 
thon,.’” ‘ 


We take it that Mr. Minton, who was 
elected by the people to membership in 


“debating society,” is not entirely in favor of 
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THE NEW “ROADKING” 
DE IS THE SENSATION OF 
THE LOW-PRICE FIELD 


B® The leading lowest-priced cars cost 
about the same—but there are many im- 
portant differences in engineering—ad- 
vantages Plymouth alone offers. Find 








g@ Since you bought your last car 
there have been many improvements 
you should know about. 

g@ Today’s cars handle easier; have 


greater comfort, safety and economy. 





pEvmOUTE ~ 


‘685 


~“Detroit delivered price,"’in- 
cluding front and rear bump- 
ers, bumper guards, spare 
wheel, and tube, foot con- 
trol for headlight beam with 
indicator on instrument pan- 
d,ash-tray front and rear, sun 
visor, safety glass and big trunk 
space (19.3 cubic feet). Plym- 
outh “Roadking’’ models start 
at $645; “De Luxe” models 

higher. Prices include 
oll Federal Taxes. State, local 
tazes are not included. Conve- 
alent time payments. 





BIGGEST OF THE 3 

The Plymouth “‘Roadking”’ is the 
biggest of the three leading lowest- 
priced cars—nearly 7” longer than 
one; more than 10” longer than the 
other. The new Plymouth steers 
and handles easier—and has a sen- 
sational new ride. 


GREATER COMFORT 
The new Plymouth’s “‘live’’ rubber 
body mountings and airplane-type 
thock-absorbers soak up bumps, 
vibration. Noise is hushed with 
“radio studio” sound- proofing. 


FINER PERFORMANCE 
All Plymouth models have the big, 
82-horsepower, ‘‘L-head”’ engine— 
giving both brilliant performance 
and outstanding economy. Owners 
report 18 to 24 miles on gas...low- 
est oil consumption. 


LOWER UPKEEP 
Plymouth’s upkeep costs are con- 
sidered the lowest of all low-priced 
cars due to important features like 
4-ring pistons, Hypoid rear axle, 
valve seat inserts and Floating 
Power engine mountings. 


out about the new Plymouth today. 


MORE SAFETY 
The new Plymouth’s double-action 
hydraulic brakes are the safest type 
made, and its all-steel body has a 
Safety Styled interior! 


STANDS UP BEST 
Plymouth’s better engineering 
makes it ‘‘stand up best”’! Drive 
this big, newPlymouth. Phone your 
nearby Plymouth dealer.PLyMouTH 
Division oF CHRYSLER CoRPORA~ 
TION, Detroit, Michigan. 

TUNE IN MAJOR BOWES’ AMATEUR HOUR, 
C.B.S. NETWORK, THURS., 9-10 P.M., E.D.S.T. 
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it, as presently conducted. He wants action 
instead of parliamentary fumble-fumble 
which, as Messrs. Hitler and Mussolini have 
pointed out, is perhaps one “weakness” of 
democracy. They “talk, talk, talk,” said Il 
Duce of Parliaments sometime ago, “but they 
do nothing.” 


5 


ELL, if there is too much opposition in 
W the press and even in the Congress to 
suit the “people’s government,” what is the lat- 
ter to do? After all, the government cannot 
be on the radio all the time. The answer would 
seem to be in government propaganda. We all 
know it exists—always has to some degree. 


But how much government propaganda is 
there? How much does it cost? What form 
does it take? Is it sugar-coated? These are 
interesting questions which MILLARD MILBURN 
Rice, in his article on “The ‘People’s’ Propa- 
ganda” (beginning page 579), endeavors to 
answer. 


Mr. Rice, a newcomer to FortniGHTLy 
pages, is a resident of near-by Maryland whose 
articles on business, political, and economic 
subjects have heretofore appeared in numer- 
ous national magazines, including Collier’s, 
Saturday Evening Post, Nation’s Business, 
Forbes, Barron's, Literary Digest, and others. 
His early training was as a certified public 
accountant, but since 1921 Mr. Rice has pre- 
ferred to follow literary pursuits. He has done 
special research work for Brookings Institu- 
tion. 


* 


ITH all the current discussion about the 

monopoly and the evils thereof, folks are 
prone to forget that in the strictest economic 
sense there is only one real monopoly and that 
is money itself, which cannot be duplicated ex- 
cept by counterfeit. In all other fields of enter- 
prise, the general competition of different com- 
modities for the same consumer dollar is often 
just as keen as the rivalry between producers 
of the same commodity—a rivalry which we 
think of as competition in its usual sense. 


In other words, if you corner beef, folks will 
eat pork; if cotton goes too high, wool will 
get the orders. And nowhere is this economic 
truth more clearly demonstrated than in the 
field of utility service—a field which econ- 
omists sometimes refer to as a “natural mo- 
nopoly.” In this issue (beginning page 588) 
Proressor C. EMery Troxet explains the in- 
creasing competition between gas and electric 
service for the same consumer dollars. The 
rivalry is perhaps more parallel than even the 
contest between beef or pork, cotton or wool, 
for it is not only the same industrial consumer 
that the gas and elec‘ric utility men are seek- 
ing, but the same type of business—the order 
to do the same technical. job, whether by gas 
or by electricity. 
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HENRY EARLE RIGGS 


When we have finally dammed, ditched, 
drained the whole country, will it all still 
worth while? 


(SEE Pace 598) 


Dr. Troxer (Ph.D., Iowa 35), who 
previously written for the ForTNIGHTLY, i 
teacher and writer of considerable experi 
in the field of public utility regulation. Hei is; 


present associate professor of economics at at 


Wayne University, Detroit, Mich, 
w 


E conclude in this issue the four-pe 

series of articles on the usefulness o 
federally financed power plan‘s, written b 
Henry Earve Riccs, 
can Society of Civil Engineers, and profe 
emeritus in the subject of engineering at the 
University of Michigan. 


¥ 


oe 


5 (2 the important decisions preprint 
from Public Utilities Reports in the bad 
of this number, may be found the followi 


THE recent decision of the United State 
Supreme Court upholding the De, gp 
quirements of the Public Utilit Holdin 
Company Act appears on page 


A FeperaL court decision applies the Na 
tional Labor Relations Act to a local electri 
utility. (See page 478.) 


Finpincs by a commission must be based or 
adequate evidence. (See pages 489, 509.) 


THE next number of this magazine will . | 


out May 26th 


He Cote 


resident of the Ameri- ~ 
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Vivid and vital each night at 5— after a full day's work. 
Fresh and alive each Friday at 5—after a full week’s 
work. That’s your reward when your office is equipped 
with Remington Noiseless typewriters. And how impor- 


tant that is to everyone, now that the outdoors beckons. 


MAKE THE FIVE O’‘CLOCK TEST 


THE REMINGTON NOISELESS works in a whisper—sav- 
ing nerve strain—eliminating noise strain. Without obli- 
gation, make the 5 o'clock test in your office. Use the 
Remington Noiseless free for this test period. Learn how 
much more work can be done when nerve shattering type- 
writer clatter no longer disturbs. See how cheerfully you 
wind up your busiest days with animation to spare. After 
all, typewriter noise tires you more than office work. 


s 
Remington Rand Inc: 
BUFFALO, N. Y. 
World's Largest Manufacturer of Noiseless and Portable Typewriters 
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HE BIGGEST PACKAGE WE HAVE 
VER OFFERED FOR THE MONEY 





wer 
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WITH THIS UNIVERSAL PUBLIC 
UTILITY BODY designed to meet five 
separate service requirements, we can offer 
a price based on the manufacture of 1000 
‘ELECTRIC METERS units. Because of the demand for this type 
ELECTRIC METER BODY of unit and by thus standardizing our de- 

' sign, we are able to reduce our costs. 

The horizontal compartments of the 
4460 body feature adjustability of dividers 
and flexibility of tray requirements. Verti- 
gs | cal compartments at the forward end add 

GAS METER BODY to make a total bin space of 30 cubic feet. 
Open space in the center of the body is 
available for the full length. The total floor 
space is 24 square feet. 

Adequate provision is made for the pro- 
i} tection of electric, gas, or water meters 
ae ie RTERD -C09 LH SOS “ELECTING AX SOE as the service requires. The shelves on 

OS which they are carried are fully adjustable. 
= The compartments of the General Service 
q body are designed to carry fixtures and 

tools for appliance repair work. 
ME Electric meters of 
CS the conventional or 
a GENERAL SERVICE BODY socket type are set 
eee, oe | vw. on moulded rings 
os a nies onacner ky and held in position 
ot ata men | by rubber straps as 

| rs ow shown. 


OPTIONAL EQUIPMENT ® INFORMATION ON REQUEST 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MoNTAIGNE 





Joun E. MILier 
U. S. Senator from Arkansas. 


JosepuH H. WI1.tItTs 
Dean, Wharton School of Finance 
and Commerce, University of 
Pennsylvania. 


DonaLp R. RICHBERG 
Presidential adviser. 


WILLIAM GREEN 
President, American Federation 
of Labor. 


Mavcry MAVERICK 
U. S. Representative from 
Texas. 


Jostau _W. BAILEy 
U. S. Senator from North 
Carolina. 


Leo WoLMAN 
Professor of Economics, 
Columbia University. 


Georce W. Norris 
U. S. Senator from Nebraska. 


W. D. McFarLaNne 
U. S. Representative from 
Texas. 
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“Sometimes I think we pay more lip service to flood 
control than to any other kind of project which may be 
suggested.” 

* 


“We need to remember that it is possible to arrive at 
the totalitarian state by awkwardness as well as by maley- 
olence.” 


¥ 


“TI have arrived at that Alpine height of wisdom where 
I am aware that no one man knows or can know how all 
industry and trade should be organized and operated.” 


* 


“The only way the railroads can be saved, the interest 
of the workers maintained, and service be kept up for the 
good of the country is through government ownership.” 


¥ 


“My idea is that all of them [TVA directors] should be 
requested to dismount from their high-horses and talk 
with us poor, benighted fellows in order that we may be 
enlightened.” 


“Men will not expose their savings to a competition 
that in its very nature is ruinous. If there is a field which 
the government intends to take over, it must be marked 
off at once.” 


> 


“In the field of labor relations, public policy on wages 
and hours, and perhaps even on collective bargaining, may 
make impossible the adjustment of private business to 
prevailing economic conditions.” 


¥ 


“T think the Federal Trade Commission made one of 
the most memorable, fair, and honest investigations of 
private power activities ever made in history, and it will 
stand many years as a landmark.” 


> 


“The existence of the present radio monopoly is due to 
the action of the Federal Communications Commission 
both by their acts of omission and commission as shown 
by the records of their own department.” 


12 
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GRAND TOTAL 


or the Net Result 





Any amount in lower dials 
may be added fo, or sub- 
tracted from, the amount 
in upper dials by touching 
the plus key or minus key. 


Thalia 
TOTAL 


or the Result of a 
Single Calculation 


Direct to the Net Result! 


This new Burroughs Electric Duplex Calculator—complete with direct 
subtraction and two sets of accumulating dials—saves needless steps 
in handling any calculating job. The lower dials show the result of 
each individual calculation; the upper dials show the grand total, 
or net result. Thus the complete calculating job can be done on this 
remarkable machine with one handling of the figures. This means a 
surprising saving in time, money and effort. For a demonstration, 
or for complete information, telephone the local Burroughs office. 


BURROUGHS ADDING MACHINE COMPANY, 6292 SECOND BLVD., DETROIT, MICH. 


THERE’S A BURROUGHS CALCULATOR FOR EVERY TYPE OF CALCULATING 
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Watter M. PIEeRce 
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Oregon. 


C. O. G. MILLER 
President, Pacific Lighting 
Corporation. 


Paut A. WALKER 
Member, Federal Communications 
Commission, 


J. J. Pettey 
President, Association of American 
Railroads. 


ALBEN W. BARKLEY 
U. S. Senator from Kentucky, 


Grorce A. DONDERO 
U. S. Representative from 
Michigan. 


BERNARD BARUCH 
Presidential adviser. 
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“There are certain monopolies which would willingly 
unite with the private utilities to obstruct transmission of 
this [Bonneville] power in order to maintain unimpaired 
the high rate structure of the private utilities and to pre 
vent the establishment of another power ‘yardstick.’” 


* 


“There is the anomalous situation wherein present 
[utility] taxes are used to build plants which are not only 
tax free but probably will have deficits, creating the need 
for additional subsidies from taxes which must be col- 
lected by further imposts upon the remaining taxpayers,” 


* 


“The monopoly of the telephone business in the Amer- 
ican Telephone and Telegraph Company has so long con- 
tinued that it is more practicable to effect justice for the 
public in reasonable and satisfactory telephone services 
and charges through regulation, than by an attempt to 
destroy the monopoly feature of the telephone industry,” 


¥ 


“.. during . . . 1936, 3,626 persons were killed in the 
United States by being struck or run over by trains. Had 
the railroads been required by law to run a larger number 
of shorter trains to handle their business, the number 
killed would have been increased almost in direct pro- 
portion to the number of additional unnecessary train 
miles operated.” 


5 


“The Federal government has no desire or intention to 
place unnecessary handicaps in the way of legitimate busi- 
ness, whether it is large or small, but the man who does 
not recognize in this complex age the duty and obligation 
of the government to protect legitimate business from 
unfair methods and practices designed to foster monopoly 
is dwelling in a world of unreality.” 


* 


“If we are ever going to reduce Federal expense, if we 
are ever going to make income balance outgo, we better 
get back on a sound business basis and not appropriate 
money until we have a reasonably safe enterprise and 
have contracts signed, or at least a market ready, to buy 
this [Bonneville] power on which we can predicate the 
expenditure of three and a half million dollars.” 


5 


“There are some holding companies in the utilities that 
resulted in overcapitalization or watering of values on 
which they endeavor to make the public pay. These things 
are abuses and should be ruthlessly regulated out of our 
economy. But there are other holding companies that 
were set up merely for convenient and legitimate man- 
agement of purely legitimate business. Of course, they 
should be supported and encouraged.” 
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@ CRAWLER AND 
LOCOMOTIVE 
—SHOVELS— 

DRAGLINES—CRANES 





@ Today operators all over 
the country are shouting 
the praises of the Link-Belt 
Speed-o-Matic. The easy, 
hydraulic - pressure lever 
controls have made oper- 
ation like play instead of 
work. It results in... 
much speedier operation 
... elimination of op- 
erator fatigue .. . less 
wearing parts, less 
trouble...greatly in- 
creased output 


LINK-BELT COMPANY 
300 West Pershing Road 
CHICAGO 
Distributors and Offices in 

7260-4 Principal Cities 
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Lowering pipe is no job for a lightweight 
. it takes power to handle the job 

smoothly without danger to welds or 

seams... to prevent damage that might 

result in leaks. 

But Cletracs have the power and the ease 

of handling that places this power under 

finger tip control. 

Cletracs are built for the tough jobs... 

to do the heavy work easier, more eco- 


x 


Rey ye 
SG Rin 


nomically, better.. Examine a Cletrac... 
its rigid main frame, its sturdy track 
frames, the dead axle, the controlled dif- 
ferential steering, the accessibility, the 
soundness of every construction detail. 
There’s a size for every job . . . fifteen 
models from 22 to 94 horsepower, either 
gasoline, tractor fuel, or Diesel powered, 
and with a complete line of working 
equipment. 


THE CLEVELAND TRACTOR COMPANY - CLEVELAND, OHIO 


Cletrac 


Crawler Tractors 


The only tractors with controlled differential steering that keeps both tracks 
pulling at all times ... on the turn as well as on the straightaway: 
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4 1TWO WASHING MACHINES 


show this difference mn DAVEY LINE CLEARING SERVICE 


WEAR-ON-CLOTHES Why Davey Service? 


@ Available Everywhere 
@ Skillful 


@ Economical 


@ Preferred by Tree Owners 


Always use dependable Davey Service 


THE DAVEY TREE EXPERT CO. KENT, OHIO 
These two balls of lint were made by 
gathering the lint washed out of clothes DAVEY TREE SERVICE 
by two different washing machines, in 
the course of an hour. They show dra- 
matically the difference in wear-on- 


clothes produced by the two machines 
under test. 





However, Electrical Testing Labora- 
tories actually measures this wear much 
more accurately. The clothes used in each 
machine on test are carefully weighed 
before and after washing to determine 
the loss of material suffered by the cloth. 
And before each weighing, each batch of 
clothes is air conditioned for enough time 
so that moisture will not affect the results. 


By such methods, E. T. L. obtains the 
FACTS of performance and quality on 
products tested. Often tests can be tailor- 
made to fit any problem in buying or 
selling. 


To learn more about E. T. L. Write for a 
copy of “Facts to Consumers” 


ELECTRICAL 
TESTING 
LABORATORIES 
East End Avenue and 79th Street 


New York, N. Y. 
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These Plants KNOW 
TODAY’S TAYLOR STOKER | 
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T urovucu constant research and de- 
velopment work, our engineers are con- 
tinually improving Taylor Stokers to an- 
ticipate your demands for reliable, low 
cost steam generation. @ The Taylor 
Stoker, as is evidenced by these impor- 
tant installations, is well worth your 
careful investigation. @ Call in one of 
our representatives—and get the FACTS! 





A-E-CO PRODUCTS: Taylor Stokers, 
. Water Cooled Furnaces, Rsh Hoppers, 

The A-E-CO Lo-Hed Hoists, Marine Deck Auxittaries. 
Hele-Shaw Fluid Power Pumps, Motors 


Ta yi or Ss toker and Transmissions. 


UNIT 


AMERICAN ENGINEERING COMPANY l) 


| 


PHILADELPHIA, PA. ey IN CANADA: AFFILIATED ENGINEERING CORPORATIONS, LTD., MONTREAL, P. @ 
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nother chance to tie up with this 


potent builder of new lighting cus- 
tomers! Another opportunity to 
sell more current by showing the 
merchants and property-owners in 
your territory the advantages of 
modern, business-building store 
front lighting and design. 


The Pittco Store Front Caravan, 
with twelve scale models of modern, 
properly illuminated store fronts, is 
going to cover the entire country 
again. If it visited your territory on 
its first trip, you'll know how help- 
ful it was to you in educating your 
prospects to a better appreciation 
of adequate store front illumination. 


The PITTCO STORE FRONT CARAVAN 
R etuzns / 


This time, the Caravan will cover 
your territory more broadly than 
before. Having presented its store 
front exhibit in all the metropoli- 
tan areas on its previous tour, it 
will this time present showings of 
its scale models in the more 
important smaller communities 
throughout your territory .. . giv- 
ing every merchant and every 
property owner a chance to see it. 


Watch for the return of the Pittco 
Caravan... and tie up with it in 
your sales efforts. Your nearest 
Pittsburgh Plate Glass Co. branch 
can give you specific information 
as to when it will revisit you. 


PITTSBURGH. 7% 
PLATE GLASS COMPANY 
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“There’s No Economy Unless There’s Efficiency” 


CHEVROLET TRUCK 


cut costs by doing more work per dolla 


I CHEVROLET | Alert business—everywhere—seeks methods of 
achieving its aims at reduced costs. 

In thousands of such businesses, large and small, Chevrolet 
trucks have more than met the test of efficiency. They do the 
work for less money. Truck users have found that Chevrolet 
trucks reduce transportation and delivery expenses. That is 
why business men have bought more Chevrolet trucks in the 
last five years than any other make of truck in the world. They 
know that Chevrolet trucks cost little in the beginning—and 


cost less in the end. 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGA! 
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What "5 back of 
COLLIER’S SERVICE ? 


second— 


INOW LEDGE .. 


Knowledge born of Experience, which, for 
nearly half a century, has made the name 
“Collier” synonymous with Street Car, Bus, 
Elevated, Subway and Suburban advertis- 
ing—a Knowledge sensitive to modern mer- 
chandising requirements which satisfies ad- 
vertisersand enables usto hold them forlong 
‘ periods as active advertisers in your cars. 


BARRON G. COLLIER, Inc. 


745 FIFTH AVENUE, NEW YORK 
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Whether You Buy A Tankful Of Gasolene Or 
A Carload Of Oil—You Can Be Sure That 
CITIES SERVICE PRODUCTS Are Unsurpassed! 


THE QUALITY of Cities Service gasolenes, oils and greases is guarded 
every step of the way from the oil well to you. For Cities Service is a 
completely integrated unit in the oil industry, engaged in all phases 
of petroleum operation ... production, transportation and refining. The 
finished products, backed by 74 years of refining experience, reach 
you through 15,000 reliable outlets. The Cities Service emblem is 
your guarantee of dependable products and efficient, courteous service. 


CITIES SERVICE [E26 Serves A Nation! 
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“Here she comes, Big Boy 
..-ready for a |-o-n-¢ ride” 














EVEN THE ground man recogmizes the value of A. C.S. R. 
vibration control. He etic ey regardless of conductor 
material, a line’s a better line when it’s protected by 
Stockbridge Vibration Dampers. With the conductors 
being Aluminum Cable Steel Reinforced, this line will be 
on the job long after he’s gone where good grunts go. 

A.C.S.R. materials and standards have passed, with 
honors, the most rigid of tests — years and years of actual 
service, exposed to heat and high winds, cold, sleet and 
other abnormal loadings. Promises of performance are 
based on known records of other lines. 

Hi-line or rural line, there is an A.C.S.R. conductor 
which offers the most economical combination of strength 
and conductivity. Let our engineers assist you on overhead 
construction problems. ALUMINUM COMPANY OF AMERICA, 
2138 Gulf Building, Pittsburgh, Pennsylvania. 


FOR RURAL LINE 
FOR POWER TRANSMISSION 


—— 
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MODEL 11 WHEEL TYPE. 
MODEL 120 & 160 WITH SHIFTABLE SMALL. FAST -. EASILY HANDLED, 


BOOM . - CHAIN AND BUCKET TYPE 
THEY SIMPLIFY YOUR 


The latest boom type Buckeye ditchers have 
a wide range of usefulness: Trench 16’ or DIFFICULT DITCHING JOBS 
more wide and to 12’ 6” deep can be dug in Short runs of small trench, lines that run close 
hard-to-get-at places or on open country to obstructions, scattered jobs that call for mov- 
right-of-way, with equal facility. Digging ing the ditcher frequently, difficult soil conditions 
boom may be shifted to right or left allowing and a variety of other mean-to-handle situations 
the machine to cut trench within 4” of a are greatly simplified by the use of the Model I! 
curb or 10” from poles, buildings or other Buckeye. Built by the originators of the wheel- 
obstructions. type ditcher, this small machine — only 52” wide 
: : over-all, digs trench from 10” to 22” wide and 
to 5'2/ deep at speeds up to 416” per minute. 
It has the power and rugged strength to handle 
any ditching job within its range of trench width 
and depth and a range of digging speeds that 
enables you to keep any job moving at the max- 
imum practical speed. 
s 
Quickly 
moved from 
Ses.) one job to the 
ERING DESIGN 35 BRS 
TOMORROW Buckeye 


built trailer. 


y 


THE BUCKEYE TRACTION DITCHER CO. FINDLAY, OHIO, U.S.A 
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ACCT’S RECEIVABLE 


4 
SERVICE BILLING 


ARREARS BILLING | 


For complete 


and more informative records 


@ In re-equipping your accounting department, don't consider only 
your current Service Billing needs. This type of billing comprises only 
3°, of present day customer accounting costs. 


@ Investigate the punched card method of accounting which, in addi- 
tion to Service Billing, will facilitate the handling of Cash Posting, 
Ledger Balancing, Discounts, and Arrears and Merchandise Billing. 
This method will also enable you to control Accounts Receivable, 
Meter Deposits and other important functions. 


@ This modern electric Accounting method offers complete and more 
informative records to the customer, the district offices, the customer 
service department and the management. Write for complete infor- 
mation today. 


INTERNATIONAL BUSINESS ihe CORPORATION 


WORLD HEADQUARTERS BUILDING THs BRANCH OFFICES IN 
590 MADISON AVENUE, NEW YORK, N. Y. PRINCIPAL CITIES OF THE WORLD 
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a mushroom growth 


The precision methods, the modernized preci- 
sion machine tools, improved gauges and other 
refinements in manufacturing developed by 
Neptune in making Trident and Lambert Water 
Meters were not adopted "overnight." They 
are the climax of 46 years of experience and 
of pioneering in the art of making better water 
meters better . .. and better . . . and better. 


i. . D NEPTUNE METER CO.—THOMSON METER CORP. 
. TRIDENT 50 WEST 50th ST. (Rockefeller Center) NEW YORK CITY 
NEPTUNE METERS, LTD., 345 Sorauren Ave., Toronto, Can. 


FOR INTERCHANGEABILITY .. . FOR QUALITY ... PICK LAMBERT & 


© GIP 
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For 
Permanent 
Economy in 
Electrical 
Distribution 


oe 


EVERAL YEARS AGO, Johns- Manville 
introduced Transite Electrical Conduit 
—an asbestos-cement material so inherently 
strong and permanent that it ended the ex- 
pense of “‘concreting-in” on many under- 
ground duct systems. And provided virtual 
freedom from maintenance whether installed 
under or above ground. 

Today, its companion conduit . . . Trans- 
ite Korduct . . . is lowering electrical dis- 
tribution costs—and keeping them low— 
on jobs where concrete casings must be used. 

Differing from Transite Conduit only in 
its lesser wall thickness, Korduct offers the 














ij 


 / 
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a WHEREVER 

electrical conduit 
must be “‘concreted- 
in’’—the light weight 
and long lengths of 
J-M Transite Korduct 
cut material and 
labor costs, assure 
immediate instal- 
lation savings. 


same basic permanence, the same freedom 
from maintenance. 

Its lighter weight and long lengths reduce 
both material and handling costs. Hence 
on multiple-duct systems, in tunnels, bridge 
structures, dams—or wherever the service 
calls for ‘‘concreting-in,”” Transite Korduct 
is your logical conduit choice. 

Making new conduit installations . . . re- 
placing existing materials? Be sure you get 
the new data-sheet manual on Transite 
Korduct. It also includes new data on 
Transite Conduit. Write Johns-Manville, 
22 East 40th Street, New York City. 


Johns-Manville 


TRANSITE KORDUCT 
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ONE-STEP METHOD 
or BILL ANALYSES 


R & S ONE-STEP METHOD 
gives complete customer 
usage data currently at 
lower cost than periodic 
studies. Controlled accuracy 
eliminates re-checking and 
re-analyzing necessitated by 
other methods. Direct com- 
pilation from your billing 
register, or other customary 
record, eliminates advance 
preparation, field work, and 
interruption in your regu- | 
lar routine. 
























R & S Bill Frequency 
Analyzer is the practical 
answer in making complete, 
accurate consumption anal- 
yses. Provides full informa- 
tion in a single step at 
about 50% less than the 
cost of former methods. 



















R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape 
is prepared of all items and a consumption total accumulated which serves as 
a control. At the same time—through this single operation—the bill count 
for each kw.-hr. step is made by the electrically controlled accumulating 
registers. 





































SVANIA Ey A continuance of frequent rate 
ESTES changes—the necessity of checking 
CURULATIVS load-building activities—the pressing 
io tt tiehin dieseagesin Cimniinn need for current data on customer 
oot Bhab tg.Bille Tn kveiree —, Wn Kidslitas usage—are but a few of the reasons 
: 283 _209 333 4292 many Operating and Holding Com- 
5 +330 tiie toes 13388 panies are using R & S ONE-STEP 
42u : . 
2 at Pi i870 4376 13887 METHOD to analyze and compile in- 
37968 22788 wt 36675 rs ~ . 2 
2961 e797 34636 formation required for scientific 
$1 Su07Ue 5145 90420 . 
$3 3527 Se48 94947 rate making. They have not only 
33 i3 e050 498907 ofuced & - k. b 
$4 255 ? 0622 u$239 reduced the costs on this work, but 
36 217 hay btained hl ual 
36 217 12252 . et ig:| ave obtain monthly or ann 
58 178 10324 isuse0 4 bill-frequency tables in a few days 
$9 7 413 13use7 
60 261 9600 130746 250 instead of weeks and months. 
61 > 305 iasuT7os3 25u065 
be 96 6076 230601 het ofa} f - : 
$2 102 e528 130830 2313308 It is to your advantage to investi- 
gate R & S service on Current and 
Special Bill Analyses. Let us prove 











The ONE-STEP METHOD is a simple, accurate basis for rate the economy of the ONE-STEP 
making. The number of bills from the machine multiplied by kw.- " 
hrs. , the total consumption in each block. From this record METHOD by an estimate on your 
cumulative totals of bills and kw.-hrs. are prepared through requirements. 

each step. 












Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 
Boston Chicago Detroit Montreal Toronto 
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From the Early Period 
of the Telegraph tothe present 
remarkable development in the field of Electricity 


KERITE 


has been continuously demonstrating the 
fact that it is the most reliable and 
permanent insulation known 


THE KERITE Wistté3i2 COMPANY INC 


NEW YORK CHICAGO SAN FRANCISCO 
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“IT OPENED 


“1s 


THE DESK TEST 


Showed us how to get better letters .. . lower typing costs 


AN EYE-OPENER wherever it is made! THE 
DESK TEST is proving to thousands of execu- 
tives that better typing és possible . . . that, with 


% The DESK TEST is a fact-finding 
trial. It costs nothing, proves everything. 
Phone your Royal representative for in- 
formation, or use the coupon below. 


WORLD'S NUMBER 1 
TYPEWRITER 


World’s largest company devoted ezclusively 
the manufacture of typewriters. 


Easy-Writing Royals, their own secretaries and 
operators can do letter-perfect work faster, with 
less effort. Follow the lead of THE DESK TEST. 





GET A 10-DAY DESK TEST FREE! 


Royal Typewriter Company, Inc. 
Department WPU-5128, 

2 Park Avenue, New York City. 

@ Please deliver an Easy-Writin Rev 
to ay office for a 10-day FREE DESK 
TEST. I understand that this will be 
done without obligation to me. 





Firm Name 
Street 
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MORE AND MORE IN DEMAND 


For Breaking, Digging, Drilling, 
Tamping and Driving 


@ Lower in first cost because they eliminate expensive auxiliary 
equipment . . . offering additional opportunities to save time and 
money each time they are used . . . Barco Portable Gasoline Ham- 


mers are classified as "indispensable" by a wide variety of industries.. 


BARCO MANUFACTURING CO. 


1803 W. WINNEMAC AVE. CHICAGO, Ill. 


BARCO, facut 
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YOURE THE DOCTOR 


Dy N-TeIN(e 


GATE VALVES AND FIRE HYDRANTS 
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For healthy water supply 
and sewage systems... 
prescribe Darling Valves 
and Fire Hydrants! 


Your choice of valves and fire hydrants 
can make a big difference in the health 
and well-being of the entire system. 
Choose the right valve and hydrant—and 
you will avoid plenty of trouble! 


Darling Valves and Fire Hydrants are 
designed and built to do a superlative 
job. Darling users will tell you that 
Darlings save money and worry—every 
day. 


Darling representatives have the experi- 
ence and skill to solve your particular 
problems. Get in touch with our nearest 
representative today. 


DARLING VALVE & MFG. CO. 


Williamsport, Pa. 


Representatives in: 
New York 
Philadelphia 
Pittsburgh 


Houston 

Oklahoma City 

Toledo 
Evanston, Ill. 















The large barrel of the Dar- 
ling Fire Hydrant assures am- 
ple water supply at all times. 
Darling 


Experience favors 


Valves, 


For sewage disposal and fi- 
tration plants, Darling Gate 
Valves are different in opert 
tion—more dependable in per- 
formance. 
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SUPER~DREDNAUT DZZP CURVE LENSES 


PROVIDE 





THIS DEEP CURVE 


1. Compels the Glancing Blow 


2. Supports the Heavy Blow as 
does the arch in a bridge. 


3. Prevents the glass from being 
driven into the eyes if lens should 
break by a terrific blow. 


BONLY SUPER-DREDNAUT GOGGLES EMBODY 
All 3 of the Following Features: 


Self-Adjusting nose bridge, which automati- 
cally adjusts itself comfortably to any width 
or size of nose. 


Non-Rubber headband, which contains no 
rubber, yet when properly adjusted it will 
maintain the desired tension and stay adjust- 
ed indefinitely. 
It cannot be in- 
jured by over- 
extension and is not affected by moisture, perspiration, 
oil or grease. 


Super-Drednaut lenses, DEEP CURVED for ADDED 
STRENGTH have proven through tests, long wear and 
hard usage that they provide a greater strength, greater 
resistance to hard blows than any other form of lenses, 
which means MAXIMUM eye protection and fewer 
eye injuries. 


Send for a pair of Super-Drednaut Goggles TODAY and 
put them to the test. 


THE SAFETY EQUIPMENT SERVICE COMPANY 


Buell W. Nutt, President 1230 St. Clair Avenue, Cleveland, Ohio 
Manufacturers of a Geowel Line of Accident-Prevention Equipment 


RR LL 
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IN NATION: WIDE TRUGK POLL 


OWNERS OF LOW PRICE TRUCKS 


... Yet Dodge is Priced with the Lowest! 


RECENT national poll of truck buyers reveals 
astonishing price news. Questioned from 
coast to coast, hundreds guessed wrong on the 
price position of America’s low-priced trucks. 
Many answered that they believed Dodge trucks 
“cost up to $135 more than the others.” Yet 
Dodge is now priced with the lowest! 


Best Proof of Extra Value! 
Maybe we have told America too convincingly 
about the sensational extra-value features built 
into the new 1938 Dodge trucks. Perhaps people 
simply can’t believe that Dodge can give so 


much extra for your money. Yet it’s the truth, 

Possibly you, too, have thought of Dodge as 
“worth more”...“higher priced.” Today, in most 
cases, there is only a few dollars difference in 
the prices of the low-priced trucks. And Dodge 
is priced with the lowest! 

Remember, Dodge makes a truck to fit your 
needs in its complete line ranging from -ton 
commercial cars to heavy duty trucks. So, 
before you buy any truck, ask your Dodge 
dealer to send a 1938 Dodge truck for you to 
try. Phone him today. 


Tune in on the Major Bowes Original 





So Much Extra Value 


in Dodge Trucks... That 


4 Overestimate Price 


Amateur Hour, Columbia Network, 
every Thursday,9 to 10P.M.,£.D.S.T. 





This adverti: di d by the En- 
i gineering Department, DODGE Division 
of Chrysler Corporation. 














oe 


Buyers from Coast to Coas 


* 
em 


ce GUESS . 


vets SEE) ost 
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Hundreds of truck buyers from New York to Cali- 
fornia were asked in personal interviews to estimate 
truck prices in the low-priced field. A surprising per- 


centage over-estimated the Dodge truck prices. 


Many Buyers over-estimated Dodge truck prices $100 
and more. When told Dodge pri some immediately 
checked on the phone wit focal Dodge dealers. The 
answer they got was, Dodge is priced with the lowest!” 





NEW 1938 DODGE X-1 TON PICKUP— 
6-Cy ”"-Head Engine—120° W. B.—All truck 
..-and built to haul bulky loads at a saving. 
Packed full of quality features that cut oper- 
ating costs. See your Dodge dealer. 





THE LOWEST ! 
PRICED sell aa venep 1m DETRON 


Taxes Not Included) 


-TON 
i w. B. $ 


DODGE NS (Local, State 
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HOOSIER ENGINEERING COMPANY 


CHICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORK 
Canadian Hoosier oa Company, Ltd. 
m 


ERECTORS OF TRANSMISSION LINES 
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YOUR WHOLE ORGANIZATION ON YOUR DES 


Dictograph's intercommunicating System puts 
the whole organization on your desk. With the 
flip of a key you have immediate access to 
all information without dialing or waiting for 
the operator. You may converse with any 
other member of the company or several at 
once in a low tone of voice, with beth hands 
free to take notes, without even leaning over 
to speak or hear. 


With Dictograph, no inter-office calls go 
through the switchboard, no one must wait 
while the line is busy, there are no annoying 
"call me backs,” no “listening in" by the 
operators. And the switchboard is left free 
to handle important outside calls. 


ee a 


In short, Dictagraph enables you to obtai 
instant, up-to-the-minute reports, to issue i 
structions to several people in different pa 
of the building at once, to make instant de 
cisions. It eliminates office visiting, keep: 
every man at his desk. 


Best of all, perhaps, Dictograph smoothe 
your day, oils the routine of business, leave 
more time for planning and thinking. These 
systems can be adapted to fit any particula 
intercommunication need. Learn what the 
have done for other companies, what the 
can do for yours. Write today and ask fe 
further information. 


Dictograph’s Public Utility System is the key to improved 


public relations. 


A special Customer Contact Clerk, chosen 


for his ability to handle people, takes care of all customers who 


call in person to inquire about service, 


make complaints, ask 


for adjustments, etc. The Dictograph on the clerk’s desk puts 
him in immediate contact with any wanted reference source, 
cuts the time spent on individual transactions and leaves the 


customer with a favorable impression. 


Let us explain in de- 


tail the many advantages of this system. 


DICTOGRAPH PRODUCTS CO., INC. 


580 Fifth Avenue 


NEW YORK, N. Y. 


Offices in All Principal Cities Throughout the World 


MANUFACTURERS OF 


PRECISION 


EQUIPMENT SINCE 198 
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Distribution 


a Transformers 


z ommand Attention 
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@ Transformers with outstanding service rec- 
ords of low maintenance and continuous per- 
formance under all types of weather condi- 
tions command the attention of public utility 
men everywhere. Wagner distribution trans- 
formers have built a reputation for years of 
satisfactory operation because they meet the 
necessary requirements essential for proper 
distribution of electric power. They contain 
such factors as: (1) carefully designed, pre- 
tested materials, (2) low electrical losses, 
(3) good regulation, (4) adequate safety 
features, and (5) details that make for ease 
of installation and maintenance. 

To enable you to select transformers that 
will meet your needs—Wagner distribution 
transformers are available in all standard 
types and ratings, in sizes up to 500 kva. 
Write today for your free copy of Wagner 
Bulletin No. 180. 





TD238-3BA 


Wagner Electric Corporation 


6400 Plymouth Avenue, Saint Louis,US 
MOTORS 





TRANSFORMERS AP 
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How to Save 


Make-up — 


and Boost Turbine Hours 





Over half the power generated 
for industry in America comes 
from turbines using Gargoyle 
D.T. E. Oil Light. Socony- 
Vacuum’s experience with over 


9,000 turbines helps find oper- 


ating economies 


Fe LENGTH OF SERVICE and turbine 
hours per gallon of “make-up,” no tur- 
bine oils measure up to Gargoyle D.T.E. Oil 
Light. That is why more than half the coun- 
try’s turbines rated 5000 kw. and over use 
them exclusively. This wealth of turbine 
operating experience Socony-Vacuum 
places at the disposal of your men. 


Socony-Vacuum has “kept cases” on tur- 
bine operation. This experience is made 
available without cost to turbine men. 
Pamphlets prepared on this subject will be 
sent at your request. In addition, see the 
newmoviecalled “The InsideStory,” which 
reveals exactly what Correct Lubrication 
does. Just write to the nearest Socony- 
Vacuum office for these aids. 


“*72 Years of Experience Calling” 


That is what the chief of a great utility 
wrote to one of his station superintendents. 
For when the Socony-Vacuum Represen- 
tative calls on you, he brings to your prob- 
lems the greatest experience in the oil busi- 
ness. Many operators find this experience 
helps them tochalk up records for efficiency 
and economy. Why not make sure to see if 
our man has something you can turn to 
your advantage? 


SOCONY-VACUUM 3 


OlL COMPANY 
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M MPAM 


MAKERS OF MOBILGAS, MOBILOIL, 


SCORPORAT I 


GARGOYLE INDUSTRIAL LUBRICANIS 
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Protection 


THAT OPERATES LIKE 
A WINDOW SHADE 


new type of protection for any 
pening against trespassing, bur- 
lary or intrusion. Ideal for block- 
g off corridors, gateways, con- 
essions, entrances, etc. Unnoticed 
when open—but when closed an 

passable barrier that affords the 
dvantages of air, light and vision. 
Remarkable strength is combined 
with window shade convenience. 
hey save space, are easy to op- 
trate and are economical to per- 
manently install. Architecturally 
ractive and built in any size or 
hetal, for motor or manual opera- 
ion, the Rolling Grille is ideal for 
ty building, old or new. Write 
or details. 


he KINNEAR 


5 anufacturing Company 
240-80 FIELDS AVE. COLUMBUS, OHIO 
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No one better exemplifies the Ameri- 
can busi: than Benj 

Franklin, shown in the picture 
above conferring with bis associates 
during the early days of our nation. 








_aatiaies to Combat Recession,” 
news headlines proclaim. 
“Let’s Have Teamwork,” editorials plead. 


“All together now,” speeches exhort. 
Splendid! More of that means less of the dis- 
cord, misunderstanding, and frequent bog- 
ging down of business so rife and regrettable 
during these frantic ’30s. 

We, the 1,000,000 members of 2,000 Cham- 
bers of Commerce, give voice to a fervent 
“Amen.” 

And our fervency is born of experience. We 
know what teamwork can do. It is the power- 
stream, the motive force of every Chamber. 
Since the Chamber of Commerce of the State 
of New York, older than the U. S. Govern- 
ment itself, fought the Stamp Act and the tax 
on tea in 1768, American businessmen have 
been working together. 

Working together, Chamber members work 
out business problems, straighten tangles, 
adjust injustices every day everywhere. 
Working together, they are “still in there 
pitching” for a better understanding of busi- 
ness. 


a 


From the M. G. M. Short Subject, “Servant of the P 


Working together, they have helped to make ~ 
their communities better places in which to _ 
live ... by helping to provide schools, col- ~ 
leges, hospitals, clinics, parks, play-grounds. 
By providing jobs, aiding industries, ironing 
out labor problems and trade wars. 
Teamwork is an old story that never seems — 
to grow old in its ability to tackle trouble— 
and down it! 

Such cooperation is for the real things, the 
good things our business civilization stands 
for. The things people mean when they say 
“‘What helps business helps you.” 





This advertisement is published by 


NATION'S BUSINESS 


—a magazine devoted to interpreting business to itself, ; 
and bringing about a better understanding of the intri+ — 
cate relations of government and business. The facts _— 
published here are indicative of its spirit and contents, ~ 
Write for sample copy to NATION’S BUSINESS, ~ 
WASHINGTON, D.C. 





If you are interested in a special pampblet on tire subject of Be 
teamwork in bus.ness through Chambers of Co » 
write: NATION’S BUSINESS, U. S. Chamber Bidg., ~ 


Wasbington,D.C. No obligation. 
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1938 LIGHTING 


Light Com- 
panies have 
prompted Mer- 
chants with 
modern mer- 
chandising 
methods. Con- 
ditions as 
shown to left 
have been de- 
leterious to 
merchant’s 
progress and 
sales. 


Results of 
Light Com- 
panies activi- 
ties are start- 
ling! Newsales 
possibilities 
have been 
opened to Mr. 
Merchant. 
And, now 1938 
promises still 
greater strides 
in LIGHT- 
ING! 


1 WwIEn F. 











(Cont PANY 


2615 Washington Blvd. 
St. Louis, Mo. 
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ENGINEERED 
TO THE JOB is ais mics 


18,200 sq. ft. surface condenser, 


E a L l 0 T T built to serve a new 20,000 kw,, 


Sait turbine in the Mad River Station of 

the Ohio Edison Company at 
Springfield, Ohio. The shell is of 
welded steel plate construction 
with cast iron water boxes. Good 
solid engineering design plus high 
grade workmanship, guarantee 
most successful operation. 


ELLIOTT COMPANY 
te 


CONDEN 


are fitted to the 

installation 
engineers spe- 
cialized in prope 
condense! ap- 
plication. 


Heat Transfer Department 


JEANNETTE, PA. 
District Offices in Principal Cities 


ELLIOTT Products include 
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17; G. A. Natural Gas Department concludes convention, New Orleans, La., 1938. 
Indiana Telephone Association ends session, Indianapolis. , Ind., 1938. 





F 


1 Nationa Petroleum Association starts meeting, Cleveland, Ohio, 1938. 
National Fire Protection Association ends session, Atlantic City, N. J., 1938. 





{ International Petroleum Exposition begins, Tulsa, Okla., 1938. ® 





¢ gga Electrical Manufacturers Association opens spring conference, Hot Springs, 
a., 





q Indiana Gas Association starts annual meeting, Gary, Ind., 1938. 





1 Wisconsin State Telephone Asso. and Wisconsin Locally Owned Telephone Group open 
convention, Madison, Wis., 1938. 








{ American Institute of Electrical Engineers begins northeastern district meeting, Lenox, 
Mass., 














{ American Water Works Association, Pacific Northwest Section, opens meeting, Spokane, 
Wash., 1938 





q Pacific Coast eevee Association will hold annual convention, San Francisco, Calif., 
May 26, 27, 





1 rg siutele Institute will convene for annual session, Atlantic City, N. J., Jane 
6-9, 1938. 








4 National Electrical Wholesalers Association opens annual convention, Hot 
Springs, Va., 1938. 








{ American Water Works Association, Florida Section, starts convention, Daytona Beach, 
8. 


"2 














ered Industrial Gas Sales Council convenes, Indianapolis, Ind. £938. 
. A. Production and Chemical Conference opens, New Yor k, N. ¥., 1938. 








¥ Association of Gas Appliance ond seine Manufacturers convenes for session, 
White Sulphur Springs, W. Va., 
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From an etching by James E. Allen 


The Pipelayers 


Courtesy, Kennedy & Co., New York 
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The “People’s” Propaganda 


The variety and enormous extent of the New Deal 

government’s paternalistic publicity activities ex- 

ceed, declares the author, anything heretofore 
known. 


By MILLARD MILBURN RICE 


HERE is a saying, you may re- 
Ta to the general effect that the 

kettle is scarcely justified in call- 
ing the pot black. If the kettle were 
not itself black, it might have some ex- 
cuse for criticizing the blackness of the 
pot. But since it is black—or was in 
the days when the saying originated— 
it had better remedy its own blackness 
before criticizing the pot. 

In this case the “pot” is the public 
utility industry and the “kettle” is the 
Federal government. The kettle un- 
dertook specifically to call attention to 
the blackness of the pot through the 
investigation and report of the Federal 
Trade Commission on the public rela- 
tions activities of the utilities. In ad- 
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dition to this particular investigation 
and report, the Federal government, 
through many publicity channels, has 
attacked the public relations methods 
of the utilities. 

So, what of the kettle itself? How 
black is it? 

Well, the kettle is at some pains to 
conceal its blackness. This is not sur- 
prising, perhaps, for it is obliged to 
circumvent its own laws every time it 
hires a publicity expert. Away back in 
the Wilson administration, Congress 
passed an act which declared that “no 
money appropriated by this or any 
other act shall be used for the compen- 
sation of any publicity expert unless 
specifically appropriated for that pur- 
MAY 12, 1938 
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pose” (Act of October 22, 1913 [38 
Stat. L. 212]). And there never has 
been any money specifically appro- 
priated by Congress for that purpose 
since that act was passed. There are, 
however, two indirect appropriations 
which might be construed as excep- 
tions to that statement. In the appro- 
priation for the Social Security Board 
for the fiscal year 1937, expenditures 
are authorized “for public instruction 
and information deemed necessary by 
the Board.” And §7 of the Agricul- 
tural Adjustment Act, as amended 
June 16, 1933 (48 Stat. L. 210), con- 
tains this provision: 

Notwithstanding any provisions of exist- 
ing law, the Secretary of Agriculture may, 
in the administration of the Agricultural 
Adjustment Act, make public such informa- 


tion as he deems necessary in order to effec- 
tuate the purposes of such act. 


| baebipece of these provisions can 


be considered specific appropria- 
tions for compensation of publicity ex- 
perts, and hence every publicity expert 
now receiving government funds for 
services rendered is a direct negation 
of the will and law of Congress. Small 
wonder, therefore, that there is con- 
siderable reluctance to disclose the 
number of publicity experts now in the 
employ of the multitudinous govern- 
mental agencies. Just the same, there 
are some facts available both as to 
quantity and quality. So let us examine 
both the depth and the extent of the 
kettle’s blackness. 

First as to quantity. The quantity 
under the present administration ex- 
ceeds anything heretofore known. And 
since the most severe criticism of the 
activities of the utility industry has 
come from this administration, we 
shall confine ourselves chiefly to the 
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present scope of governmental pub- 
licity activities. Know then, at the out- 
set, that there are eighty-two separate 
“Offices of Information and Publica- 
tions” admitted by the Federal govern- 
ment. Or at least, there were eighty- 
two when the admission was made. 
There may be more now, and there 
may have been more then, for there 
was no legal compulsion to admit all of 
the agencies. 


HESE eighty-two offices of infor- 

mation and publications franked 
through the mails in 1936 nearly seven 
hundred million pieces of mail—or 
approximately two million pieces every 
working day. This was nearly fifty 
million more pieces than were franked 
the preceding year, and twice as many 
as were sent out in any year preceding 
1933. In 1936, transportation for this 
deluge of free mail cost the Post Office 
Department, and hence the taxpayers, 
approximately one-tenth as much as it 
cost to complete the Panama canal. 
What it cost to produce it nobody 
comes forth to declare. 

Some time ago the Brookings Insti- 
tution, an impartial economic fact- 
finding agency of the highest repute, 
made a study of the publicity activities 
of the government. Using investi- 
gators’ experiences in ferreting out 
facts in Washington, and smoothing 
their way with many official contacts, 
nevertheless the Brookings study 
found it impossible to give complete 
information on the Federal publicity 
machine. Examining their findings, 
however, we discover that, in Wash- 
ington alone, thirty-nine of the eighty- 
two “Offices of Information and Pub- 
lications” admitted to the employment 
of 250 whole- or part-time press 
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agents who, as of October 1, 1936, 
were drawing annual salaries at the 
rate of $900,123. At that rate, the en- 
tire eighty-two offices would employ 
525 press agents, either whole- or part- 
time, at salaries of approximately 
$1,900,000 per year.’ But this is un- 
derstood to apply to the city of Wash- 
ington alone, and omits one or more of 
the known huge units of Federal pub- 
licity, notably the WPA. WPA pub- 
licity costs are, according to one 
slightly ironic commentator, “known 
only to Harry Hopkins and God.” 
Probably no living person knows the 
totals of publicity employees, publicity 
payrolls, and publicity emissions which 
apply to the nation as a whole. 


ig addition to the enormous outpour- 
ing of printed matter which bur- 
dens the mails each day, there are 
other effective forms which are uti- 
lized in varying degree for government 
publicity; namely, moving pictures, 
phonograph records for radio trans- 
mission, and radio addresses. The in- 
vestigator is literally bewildered when 
he attempts to present even a partial 
catalogue of this mass of material 
which is so effective because it uses the 
two most popular forms of entertain- 
ment. Nearly every major department, 
bureau, division, board, commission, 

ITabulated from Appendix, pages 543-552, 


inclusive, in Senate Report No. 1275, 75th 
Congress. 


e 


administration, corporation, and au- 
thority of or under the Federal govern- 
ment is engaged in issuing some pub- 
licity material through these two 
media. 

The report of the study made by the 
Brookings Institution for the Senate 
Special Committee to Investigate the 
Executive Agencies of the Govern- 
ment states concerning the use of mov- 
ing pictures by Federal agencies: 


On October 27, 1936, The National Ar- 
chives had a record of over 15 million feet 
of motion picture films deposited in 76 gov- 
ernment agencies .. . On July 31, 1936, the 
United States Information Service issued a 
list giving the titles of 533 films available 
through government departments.® 


2 Of the 533 films listed by the Information 
Service, 307 were in the Department of Agri- 
culture which had organized a separate service 
of this type as early as 1922, with total produc- 
tion cost (through fiscal year ending June 30, 
1936) of $100,539.58. For the Interior Depart- 
ment there are listed 55 films for the Bureau 
of Mines, 13 for the Reclamation Bureau, 16 
for National Parks and Monuments, and 20 
for other scenic and recreational features. For 
the Civilian’s Conservation Corps the Interior 
Department made pictures costing $68,474.13, 
and the Department of Agriculture produced 
more movies costing $22,127.88. The Reset- 
tlement Administration made the famous 
three-reeler, “The Plow That Broke the 
Plains,” for $40,113.40 which was distributed 
free to motion picture houses just as the more 
recently produced film, “The River” (Farm 
Security Administration), was distributed. 
Net cost of the WPA Federal Theater Proj- 
ect “Power” has not yet been made available. 
The Social Security Board’s “We, the People 
and Social Security” cost a total of $24,499.67. 
The Federal Housing Administration also 
made seven one-reelers costing $83,762.77. For 
further details of personnel required, num- 
ber of copies made, length of film, etc., see the 
Brookings Institution report above mentioned. 


“THERE is no human relationship so potent as personal con- 
tact. And every non civil-service Federal employee in the 
land is a committee of one representing his employer in per- 
sonal contact with the rank and file. There are thousands 
of personal representatives of Federal agencies spread 
throughout the country. They reach down into every coun- 
ty, almost every hamlet, in the land.” 
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The Federal Housing Administra- 
tion uses radio extensively as well as 
movies. During the fiscal year ended 
June 30, 1936, $40,470.32 was spent 
on radio activities. All time was 
donated, so that expenses were for 
salaries, travel, electrical transcrip- 
tions, and so forth. Seven electrical 
transcriptions were prepared, and from 
these 1,405 records were made. Its 
recorded radio programs are used by 
more than five hundred radio stations 
each week. 


N the fall of 1936 the old RA was 

supplying electrically transcribed 
programs to more than four hundred 
radio stations, and in the fiscal year 
ended June 30, 1936, twenty electrical 
transcriptions were prepared by the 
RA, from each of which 100 records 
were made. Through the National 
Farm and Home Hour of the National 
Broadcasting Company, the Depart- 
ment of Agriculture reaches what is 
said to be the largest farm radio audi- 
ence in America. Representatives of 
the Department make daily use of this 
opportunity for presenting facts and 
expounding theories, and the Secre- 
tary himself is personally heard on this 
program on an average of approxi- 
mately once a week. The Social Secu- 
rity Board furnishes more than four 
hundred radio stations with electrically 
transcribed records. Dr. Stanley High, 
a New Deal seraph who has lately 
fallen from grace, is authority for the 
statement that between July, 1936, and 
July, 1937, programs favoring the So- 
cial Security Act were on the air 3,952 
times. The WPA advertises itself 
through its electrical recordings for 
radio, and three hundred local radio 
stations now use these. 
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Even the blind have not been 
slighted. The WPA has made, and 
distributed free to the blind, many elec- 
tric talking-books. With each talking- 
book there goes a special record, part 
of which contains instructions for 
operating the machine, and part of 
which is a speech by Harry Hopkins. 


B UT imposing as this record of pub- 
licity is, it is only one type of pub- 
lic relations activity of the Federal 
government. There is no human rela- 
tionship so potent as personal contact. 
And every noncivil-service Federal 
employee in the land is a committee of 
one representing his employer in per- 
sonal contact with the rank and file. 
There are thousands of personal 
representatives of Federal agencies 
spread throughout the country. They 
reach down into every county, almost 
every hamlet, in the land. Consider, by 
way of illustration, the Home Owners’ 
Loan Corporation. It has offices in 
forty-eight states, in the District of 
Columbia, in Hawaii, in Puerto Rico. 
In many states it has regional, divi- 
sion, and district offices. In a large 
state such as Pennsylvania, its offices 
are as follows: state office in Phila- 
delphia ; district offices in Harrisburg, 
Scranton, Pittsburgh, Erie, Johns- 
town. There is also a branch of the 
state office in Pittsburgh. But this 
does not tell the whole story. There is 
a representative of the HOLC in nearly 
every county in the United States—a 
personal contact man dealing first-hand 
with the beneficiaries of the HOLC. 
But far larger and more potent 
than the HOLC are the numerous con- 
tacts made through the various agen- 
cies of the Department of Agriculture 
which administer not only the consid- 
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WPA Publicity 


a4 HE WPA publicity has overlooked few opportunities for 

evangelism for the party in power. Its musical recordings by 

WPA musicians are played on hundreds of local stations daily. 

There is a one-minute talk on each record, and this talk is WPA 

salesmanship. It is presented in a subdued and dignified manner, 

and that adds, of course, to its effectiveness in an atmosphere of 
well-presented musical entertainment.” 





erable routine work of the Depart- 
ment, but also the vast program of 
“emergency” benefits. In addition to 
the thousands of special agents of 
every description, every county farm 
agent, and every home demonstration 
agent, is an apostle of the Department 
and takes orders from it. Compliance 
committees for the various farm regu- 
latory acts, generally composed of local 
loyal partisans of the present adminis- 
tration, have contacted farmers to 
check compliance and to point out the 
great benefits to be derived therefrom. 
This publicity approach is second to 
none—that of neighbor to neighbor. 

Every WPA foreman is an evan- 
gelist of the Federal administration, 
singing its praises. 


A* of the foregoing by no means 
tells the complete story of the ex- 
tent—the quantity—of public rela- 
tions activities of the Federal govern- 
ment. But it does give some idea of 
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the completeness with which the coun- 
try is blanketed by publicity. It shows 
how utterly impossible it is for any 
citizen, literate or illiterate, to escape 
this ceaseless outpouring. And it 
raises the very interesting question as 
to the type—the quality—of this ocean 
of publicity and this blanket of public 
relations. 

When we begin to discuss the qual- 
ity of Federal publicity we run squarely 
up against theory of government 
itself. How far, the question arises, 
may the publicity of a democratic gov- 
ernment go? Strictly speaking, it 
might be argued that a democracy has 
no right to do more than answer the 
direct inquiries of its people. In a pure 
democracy, governmental _ policies 
‘should be merely an expression of the 
desires of the majority of the people. It 
is the measured opinion of many se- 
rious students of government that, 
however pure democracy may or may 
not be in America, it is not the prov- 
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ince of a national administration to at- 
tempt either to create or to shape public 
opinion ; that it should confine its pub- 
licity activities to purely factual state- 
ments of its achievements, and to direct 
answers to the inquiries of its citizens. 
Since it should be the servant of the 
people, it should not use its publicity to 
do more than establish a standard of 
procedure and to render an account of 
its stewardship. To do more may un- 
dermine the democratic principle and 
tend toward the establishment of a 
dictatorship of thought if not of con- 
duct. 


[’ we approach the publicity machine 
of the Federal government from 
this angle, we find some startling 
things. We find that while there is 
much that is properly informational 
and purely educational, a great deal of 
its output is policy-making and evan- 
gelical. Some of it is so subtly worded 
as to seem purely factual, but is 
evangelistic nevertheless. Some of it is 
coercive in effect if not in intent. While 
no one will deny to the Federal gov- 
ernment the right—and the duty—to 
inform its citizens, the very magnitude 
of the informational machinery of the 
present government—a glimpse of 
which we have been getting in the pre- 
ceding paragraphs—is almost prima 
facie evidence that some of it is used 
for purposes which are more than in- 
formational and educational. 

Start anywhere, with any agency of 
the present administration. Take the 
FHA, because it happens to come first 
to mind at the moment. Already the 
FHA has supplied the funds to make 
it possible for a million and a half 
home owners to modernize and repair 
their homes. Entirely aside from the 
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effect the receipt of this money through 
government channels has had upon the 
independence of political thought of 
these home owners, the representatives 
of FHA who have dealt with them 
have certainly not overlooked the 
political opportunity these contacts af- 
ford. It has not been crude or pointed, 
of course. But the immediate source 
of these funds has been made abun- 
dantly clear to their recipients. That is 
a very effective type of public relations, 
and if the FHA representatives have 
not grasped their golden opportunities, 
then they are not normal human beings. 


Bo the FHA has been active on 
other fronts. It has been sending 
weekly clip-sheets to approximately 
2,000 dailies, 5,000 weeklies, and 700 
foreign-language publications of vari- 
ous kinds. The contents of these clip- 
sheets are excellent material for the 
real estate editors of newspapers, and 
much of this material is used. Always 
there is some tie-up with the FHA. 
Use of much of this material by some 
2,500 publications in special real 
estate editions has increased revenues 
from real estate advertising, and has 
not, therefore, created ill feeling 
toward the FHA on the part of the 
press. It is an excellent way of getting 
a good press. 

The press releases of the FHA, 
while built scrupulously upon factual 
material, are illustrations of what good 
press agents can do with such mate- 
rial. There is generally, somewhere 
in this factual recital, and usually near 
the beginning of the article, something 
which effectively reminds the reader 
that the FHA is about to liberate the 
home owner from all the difficulties 
which have heretofore beset him. They 
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may speak of fostering new concepts Political evangelism was palpably 
of property ownership and manage- demonstrated in the poster whose head- 
ment, and new concepts of design and ing was “A Monthly Check to You for 
construction, and new ideals in every the Rest of Your Life.” A hand holds 
phase of the housing field. Without forth a government check, while the 
using the words, they are actually say- background is a picture of the U. S. 
ing that here is anew deal forthe home Capitol. Whatever the small print on 
owner. It isn’t difficult for the lower this poster may say, the large letters 
case letters of new deal to become capi- are very definitely a promise of some 
tal letters in the minds of those who sort of perpetual care at the expense of 
are affected by the FHA activities, or the Federal government. It undoubt- 
who read its publicity. edly meant just that to millions of 
simple souls who read it in their post 
Wm the FHA has been dealing offices and wherever else it was dis- 
with a million and a half people, played. The idea that somebody was 
the Social Security Board has been going to have to pay for this was 
dealing with twenty-six millions. And _ pushed into the background. 
many of its dealings have been on the 
same plane. For several months in the Soe with the Resettlement 
fall of 1936, the press agents of the Administration, lately absorbed by 
Social Security Board were singing the the Farm Security Administration. 
praises of the Social Security Act. (Incidentally, the absorption of much 
They worked through newspapers, criticized agencies, such as RA, into 
through moving pictures, through the new and unknown agencies is another 
radio, through foreign language news-__ effective device, which is apparently a 
papers. But perhaps their most effec- part of Federal public relations policy, 
tive medium was posters. They en- for nullifying popular criticism when 
listed the aid of WPA artists, and it becomes too pointed. Thus when 
nearly three and a half million posters the RA program was in danger of be- 
were distributed. Presumably these coming a label for errors and blunders, 
posters were purely explanatory. the name was changed.) RA press 
Without denying that they served that agents were adept at painting the 
purpose, there was a considerable ad- joys of life in certain of the projects 
mixture of subtle political advertising. built by RA, but they were silent about 
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“IN addition to the enormous outpouring of printed matter 
q which burdens the mails each day, there are other effective 
forms which are utilized in varying degree for government 
publicity; namely, moving pictures, phonograph records for 
radio transmission, and radio addresses. The investigator 
is literally bewildered when he attempts to present even a 
partial catalogue of this mass of material which is so effec- 
tive because it uses the two most popular forms of enter- 
tainment.” 
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the indefensibly high costs involved. 
Readers of RA publicity were given 
the impression that these projects 
would be self-liquidating. It, too, car- 
ried on a broad campaign, particularly 
in the fall of 1936, by means of elec- 
trical transcriptions for radio stations. 

The WPA publicity has overlooked 
few opportunities for evangelism for 
the party in power. Its musical re- 
cordings by WPA musicians are 
played on hundreds of local stations 
daily. There is a one-minute talk on 
each record, and 'this talk is WPA 
salesmanship. It is presented in a sub- 
dued and dignified manner, and that 
adds, of course, to its effectiveness in 
an atmosphere of well-presented musi- 
cal entertainment. It is in the moving 
picture, “We Work Again,” that the 
WPA perhaps reached a high point of 
evangelism for itself and for the na- 
tional administration. This film is di- 
rected to Negroes, acted by Negroes, 
and it drives home to every Negro 
who sees it the paternalism of his gov- 
ernment. Dr. Stanley High is quoted 
as saying that until he saw this film he 
had thought that his Good Neighbour 
League had been largely responsible 
for swinging the Negro vote to the 
present administration, but that after 
seeing it he realized that here was an 
agency far more potent than his own 
as a Negro vote-getter. 


OTHING talks like money, and the 
PWA publicity program might 

well have taken that general truth as 
its slogan. Much of the PWA pub- 
licity is accomplished through so- 
called allotment releases, some five 
thousand of which have been issued to 
date. The allotment release, consist- 
ing frequently of more than two hun- 
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dred pages, lists recently approved 
PWA grants to various communities, 
But it lists them in such a clever way 
that news almost prints itself. And 
this is how it is done: 

The releases are made available to 
Washington correspondents in Wash- 
ington, and to state and local corre- 
spondents at the offices of the PWA 
state directors. Releases are minutely 
indexed. The correspondents need 
only to run through the index, pick out 
those localities which are in the terri- 
tory served by their papers, turn to the 
indicated page, and, presto, there is the 
story already written. It will not con- 
tain one word which, by any stretch of 
an antagonistic imagination, could be 
called anything but factual. And yet 
it is effective propaganda because these 
grants of PWA money are sure-fire 
news in the communities affected. 
They fairly shout to all who read them 
that the Great White Father in Wash- 
ington has his benign countenance 
turned in their direction. Does any- 
body hate Santa Claus—except, per- 
haps, father who pays the bills after 
Christmas? 


| should be obvious by this time 
that there is almost no limit to the 
recital. We might continue it indefi- 
nitely, and here we have necessarily 
been touching only the highest of the 
high spots. There is one more high- 
spot—somewhat in reverse English, 
perhaps—which should not be over- 
looked. That is the Federal Commutni- 
cations Commission. This powerful 
commission, which has the literal 
power of life and death over every 
wire and radio in the country, must 
necessarily exert powerful influences 
in two directions—whether it does so 
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consciously or otherwise. In one direc- 
tion, fear of its displeasure is likely 
to create a definite influence toward 
more liberal allowance of time for Fed- 
eral programs on the radio networks. 
In the other direction, this influence 
has a tendency to set up an indirect 
censorship of material too displeasing 
to the present administration which re- 
quests time on the ether waves. 

A former member of the then Fed- 
eral Radio Commission is quoted as 
declaring in August, 1933, that “it is 
the patriotic, if not the bounden and 
legal, duty of all licensees of radio 
broadcasting stations, to deny their 
facilities to advertisers who are dis- 
posed to defy, ignore, or modify the 
codes established by the NRA.” While 
this was, perhaps, an extreme state- 
ment, the reaction to it by the owner 
of a radio station which holds a license 
by the grace of the radio commis- 
sioners can well be imagined. 


Basar evangelistic portion of Fed- 
eral publicity is sometimes de- 
fended on the grounds that it is a holy 
crusade for the right of the “people’s” 
propaganda. There is a strong tend- 
ency here to justify the means be- 
cause of a passionate faith in the end 
it is designed to obtain. This, at last, 
is “the right right,” to borrow Ber- 
nard DeVoto’s phrase. 

But memories are short. Twenty 
years ago we also had the right right, 
and the idealistic government. of 
Woodrow Wilson set up a public rela- 
tions machine—second only to that of 
the present moment—to proclaim that 
right. Then it was to make the world 
safe for democracy. The idealism of 
that period is now assailed. We are 
now told by some of today’s crusaders 
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for the right right that we had not 
idealism then, but only self-deception. 
In 1917-18 when news was edited or 
suppressed, idealism justified that 
means as necessary to the attainment 
of safety for democracy. While we do 
not have news suppressed, today’s 
positive evangelism is justified as 
necessary for the attainment of “social 
security.” It will be interesting to 
examine the outpourings of today in 
the light of twenty years of experi- 
ence in 1957-58. What then will be 
the right right? 

But can anything be done now with- 
out waiting for the inevitable correc- 
tions which time makes? The answer 
isn’t easy. Obviously—to select the 
mildest example mentioned above— 
the PWA has not only the right but 
the duty to release information about 
the various loans and grants made 
from public funds. The people have a 
right to know what these projects are 
and where they are located. Is it or is 
it not incidental that the release of such 
information can have more than a 
purely informational effect ? 


I’ the releases of all agencies adhered 

rigidly to the form of the “typical” 
government report, there might be less 
evidence that their object is evangeli- 
cal. If they were not injected into the 
consciousness of the people by every 
known attention-getting means, the 
evangelical note would necessarily be 
softened. 

Statutory provisions, as we have 
seen, have very little effect. They can 
be circumvented. The remedy lies 
deeper. It lies in a realization on the 
part of the people that Federal pater- 
nalism is the most costly and most dan- 
gerous thing a free people can seek. 
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Increasing Competition for the 
Gas and Electric Market 


In view of the fact that technical changes in the production or dis- 

tribution of gas and electricity and the new uses to which they have 

been put have been bringing them into sharper conflict, the author 

discusses the question whether or not there should be a divorcement 

of common corporate control of the sales of gas and electricity to 
the same groups of consumers. 


By C. EMERY TROXEL 


| TILITY men may be too punch- 
drunk from their many battles 
to worry about the proposed 
slicing of control of gas and electric 
companies. Though it did not un- 
biasedly weigh the reasons for or prob- 
able results of the decision, the Federal 
Trade Commission in 1935 recom- 
mended divorcement of corporate con- 
trol of gas and electricity sales made to 
the same groups of consumers. With 
one commentator concluding that “this 
would be an outrageous thing to do,” 
it is probably true that all gas com- 
panies, regardless of their relation with 
electric companies, oppose such gov- 
ernmental carving. 
A few months before this declara- 
tion by the Federal Trade Commission, 
Note.—Though the writer. assumes full re- 
sponsibility for anything said here, Chester J. 
Gerkin, Esq., of New York, offered valuable 


comments when the article was being pre- 
pared. 
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the Public Utility Act of 1935 (the 
Holding Company bill) had _ been 
passed, and in it are some sections 
which directly or by implication bear 
upon this matter. Here is a problem 
which touches appliance manufactur- 
ers, regulatory policy which heretofore 
was invoked partly at least to prevent 
cut-throat competition, and the trends 
of market expansion for gas and elec- 
tric utilities. 

The desirability of competition to 
control public utility prices is an old 
controversy on which academic men, 
commissioners, politicians have argued 
and written. Several years ago, for 
example, Professor Cabot was roundly 
criticized for proposing that competi- 
tion of utility companies and services 
was preferable to regulation. While 
this issue neither provokes as much at- 
tention nor the abundance of comments 
that have been had on TVA, Quoddy, 
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Grand Coulee, or dismemberment of 
holding company systems, it is, never- 
theless, an issue deserving of more than 
a glance or a nod. 

In the last decade technical changes 
in production or distribution of gas and 
electricity and new uses to which they 
have been put have been bringing these 
gas and electric companies into sharper 
competitive conflicts. Indeed, where 
these services are not marketed by the 
same company, gascompaniesespecially 
are sharpening their weapons to battle 
more effectively. with electric com- 
panies. Electric companies and their 
appliance manufacturers — and the 
drive of these manufacturers for more 
sales is behind much of this competi- 
tion—are commonly charged by their 
gas rivals with propagandizing and 
false advertising. Competition between 
these utilities will continue to increase 
where lighting sales of electricity and 
cooking sales of gas become less and 
less important respective sources of 
revenue. 


PX and electricity are frequently 
sold by the same company. In 
1932 it was estimated that 27.2 per 
cent of the electric establishments with 
average capitalization of $9,260,253 


were composite companies. These 
plants reported that 63.8 per cent of 
their revenue was from electric sales. 
Between 1922 and 1932 “purely elec- 
tric” companies had a 38.3 per cent in- 
crease in revenue, whereas composite 
companies had an increase of 150.4 per 
cent in all revenue and an increase of 
438.8 per cent in revenue other than 
from electricity. These figures reveal 


—_—_—_.. 


1U. S. Department of Commerce, Census of 


Electric Industries, Central Electric Light 
and Power Stations, 1932, p. 12, 14. 
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that, as an average, composite systems 
are the larger utility companies and 
that common corporate control of these 
services has been increasing. In addi- 
tion, because of the tremendous pre- 
1929 growth of holding companies, 
many separately incorporated and 
managed gas and electric companies, 
which serve in the same area, are con- 
trolled by the same holding company. 
In either of these cases there is doubt- 
less some curbing of competition be- 
tween the otherwise competitive serv- 
ices. 

Before the problem of divorcement 
of gas and electric business is examined, 
there first ought to be a sketch of some 
of the features of competition between 
these industries. In 1887 the Ameri- 
can Gas Light Association said that 
“as sure as the sun shines today, the 
electric light has come to stay, and to 
exist as an active competitor of gas.” 
Worse for the gas industry, gas light- 
ing is all but nonexistent today. Driven 
to find markets to replace their dwin- 
dling lighting business, gas companies 
developed various heating uses for 
their product. A dominance of heating 
business for both natural and manu- 
factured gas companies has brought 
these utilities into varying degrees of 
competition with sellers of fuel oil and 
coal. And after fostering sales of gas 
for cooking and other domestic uses, 
gas companies have suffered from fre- 
quent improvements of the electric 
stove and other appliances which have 
permitted notable inroads into this 
basic source of gas company revenue. 
Here is another instance where techno- 
logical changes have altered what has 
been tradition, with a consequent loss 
to investors ; there is always the possi- 
bility of a similar risk in the future. 
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pene between electric and 
gas utilities is now most notice- 
able for these uses: domestic cooking, 
refrigeration, water heating, and in- 
dustrial heating where careful heat con- 
trol is needed. Perhaps the figures 
outlined below on sales of appliances 
for competitive uses of gas and elec- 
tricity will reveal the trend. 

It is estimated that about 15,000,000 
gas ranges are in use (many are out- 
moded) compared to 1,000,000 to 1,- 
400,000 electric ranges. But since 1933 
the sales of electric stoves have in- 
creased far more rapidly than sales of 
gas ranges. And usually about ten 
times more electric than gas refrigera- 
tors have been sold each year. In 1935 
there were about 1,250,000 gas and 6,- 
200,000 electric refrigerators in use.* 
Today the gas industry is losing ground 
in the cooking business, and is far be- 
hind in refrigeration sales. 

Though no one knows how wide will 
be the acceptance of summer air-con- 
ditioning, there probably will be a 
struggle between gas and electric com- 
panies for this source of revenue. It 


2American Gas Journal, Vol. 146, April 1, 
1937, p. 13. 


is not a dreamer’s guess that summer 
air-conditioning may become a major 
industry in this country. When it is 
cheap enough to induce widespread use 
in the homes of persons with incomes 
less than $2,500 a year, there will be 
a great stampede by the gas and electric 
industries (backed, of course, by their 
respective appliance manufacturers) to 
gather this now untouched, rich har- 
vest of kilowatt hours of electricity and 
cubic feet of gas. 


is sometimes suggested that gas 
and electricity (without govern- 
mental forcing of it) will eventually be 
employed in their most proficient re- 
spective uses. A fundamental. factor 
in this competition is a comparison of 
consumer acceptability of gas and 
electricity. Not only the cost of these 
services, but also the cleanliness, cost 
of appliances, convenience, flexibility, 
safety, et cetera, will be considered by 
consumers. And, of course, the price 
of gas relative to electricity differs ac- 
cording to the B. T. U. content of gas— 
a difference between manufactured and 
natural gas. No conclusive decisions 
can be made about the most suitable 


e 


Domestic 
Electric* 


Domestic 


mee erators Water Heaters 
Electric* 


as Electric* 


1 
1 70,000 
200,000 104,000 


*From statistical and sales planning issue, Electrical Merchandising, Jan., 1937. 
**From Association of Gas Appliance and Equipment Manufacturers, Comparative Data on 


Gas Ranges, April, 1936. 


Estimates made by Mr. Springborn of the Staff of the Gas Age-Record (now Gas Age). 
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utility service; it varies as individuals 
weigh the numerous factors. 

A few incomplete cost and service 
comparisons of gas and electricity may 
be recited. An average gas range costs 
about one-half as much as an electric 
range; and the cost of installation is 
also much higher in the latter case. 
With 550 B.T.u. gas selling at $1.15 
per thousand cubic feet and electricity 
selling at 3 cents per kilowatt hour, it 
is claimed by gas companies’ research- 
ers that an oven-cooked meal is one- 
half as costly and a burner cooked meal 
is one-third as expensive with gas as 
with electricity.* An electric range, it 
is further claimed by gas men, has 
neither the speed in cooking nor the 
temperature regulation of a gas stove. 
Also, lower maintenance costs for gas 
stoves is claimed, and electric ranges 
are charged with declining efficiency as 
they age, and with less uniform heat 
distribution in the oven.‘ For refrigera- 
tion under the above-assumed condi- 
tions little difference is found in costs, 
except that natural gas at $1.15 per 
thousand cubic feet would be less ex- 
pensive. Although it is said that “the 
art of [air] cooling by gas has not yet 
been developed to the degree necessary 
to permit the use of manufactured gas 
in competition with other fuels,”® gas 
companies in summer months may 
offer inviting off-peak rates. No great 


8Phillip Rector, “Gas or Electricity for 
Domestic Cooking,” Gas Age-Record, Vol. 78, 
Sept. 19, 1936, pp. 307-11. See also: Robert E. 
Ginna, “Economic Future of the Gas In- 
dustry,” American Gas Association Monthly, 
Dec., 1936, pp. 426-28. 

“American Gas Assoc. Testing Labora- 
tories, Reprints of Articles Covering Use of 
Gas and Electricity for Domestic Cooking and 
Heating Purposes, especially Chapter 4. 

SEugene D. Milener, “Outlook for Indus- 
trial Gas,” American Gas Journal, Vol. 146, 
April, 1937, pp. 11-14. 
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inroads have been made by electricity 
in the gas companies’ most competitive 
field, industrial heating. Recent de- 
velopment, for example, of a gas-fired 
radiant tube-heating element has cut 
into the use of electricity in vitreous 
enameling furnaces.* In one enamel- 
ing plant 80 cents worth of gas is now 
doing the work which formerly took 
$5.25 worth of electricity. It appears 
that gas is at its best for heating and 
electricity for mechanical energy. 


p= these avowed advantages 
of gas over electricity for several 
uses, gas companies are losing ground 
in the tug of war. During recent 
years commentators and operators in 
the gas industry have become aware of 
this situation. Some writers on the 
gas industry have been giving “pep- 
up” or “booster” articles and editorials 
with the hope that more “dash” will 
come into an industry which “is not a 
very exciting line of activity except 
when you are losing money.” 

The advertising of the electric ap- 
pliance manufacturers and electric 
companies—admittedly electricity pro- 
duction is a more “romantic form of 
enterprise, influenced greatly by fre- 
quent and _ startling changes’”—is 
either proposed as something to follow 
or condemned as deceitful and un- 
ethical. “The electric industry is spend- 
ing millions of dollars in convincing the 
public that the ‘electric way’ is the 
‘modern way.’ ’”” 

It is frequently claimed that mana- 
gers of composite companies, because 


6Henry Heyn, “Industrial Gas Applications 
and Developments,” Gas Age-Record, Vol. 79, 
March 4, 1937, pp. 27-30. 

7Herman Russell, “Gas and the ‘More Abun- 
dant Life,’” Gas Age-Record, Vol. 77, May 9, 
1936, pp. 501-3. 
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Competition and Sales Control 


¢ “N° utility company is completely without competitors, but the 

desirable, prevailing regulatory practice has been an avoid- 
ance of whatever competition results in needless duplication of 
plants or cut-throat pricing. Deliberate attempts of a large num- 
ber of operators of composite gas and electric companies to avoid 
competition between these services and the tendency toward sale 
of gas and electricity for more competitive uses, seem to be inade- 
quate reasons for the proposal that there ought to be divorcement 
of the now common control of gas and electric sales in the same 

market.” 





they are usually trained in the electric 
business, are not sufficiently “gas- 
minded.” For rejuvenation of the gas 
industry these are some of the punches 
which have been recommended : more 
advertising, more research, more at- 
tractive appliances, aggressiveness— 
industries like persons grow sedentary 
with senility—or sale of gas in terms 
of its kilowatt-hour equivalent, for 
“introduction of this in several towns 
has brought the competing electric 
companies to a dead stop.” 


WwW this sketch of acknowledged 
suppression of gas business by 
combination companies and theexisting 
or possible competition between these 
industries, consideration will now be 
given to (1) the proposals to divorce 
common control of gas and electric 
business and (2) to an X-ray of this 
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severance. Without offering other evi- 
dence (at least I can find no other) 
except that “gas and electricity are in- 
creasingly competitive, and in many 
communities are the two chief sources 
of power and light, and because the 3 
or 4 dominant interests in natural gas 
and gas pipe lines also are in the elec- 
tric utility field,” the Federal Trade 
Commission recommended in Decem- 
ber, 1935, “that, with proper limita- 
tions as to time and place, divorcement 
of the two be made compulsory.” * 
Section 8 of the Public Utility Act 
of 1935 gives the SEC power to re- 
quire that a registered holding com- 
pany obey state laws which forbid or 
necessitate authorization of “owner- 
ship or operation by a single company 
of the utility assets of an electric 


8Utility Corporations, 70th Cong., 1st Sess., 
Doc. 92, Part 84-A. p. 617. 
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utility company and a gas utility com- 
pany serving substantially the same 
territory. ... ” Not to the author’s 
knowledge are there any state laws 
presently in operation which require 
this division of control. And §11b, 
which would permit simplification of 
a holding system into “a single in- 
tegrated public utility system” plus 
other business “reasonably incidental 
or economically necessary,” may be 
construed, of course, to allow dissec- 
tion of control of a presently com- 
posite gas and electric business. Thus, 
the notion of a break-up of control of 
a gas and electric business may actually 
be realized where holding companies 
are the effective agents. 


ro Trade Commission’s recom- 
mendation should be more amply 
supported with evidence. Mention of 
common control of natural gas and 
electric companies is not notably sig- 
nificant, because electricity has not been 
an important challenger of natural gas 
in any sort of heating sales except in 
domestic cooking business 500 or more 
miles from the gas field. Natural gas 
companies encounter most of their 
competition from coal and fuel oil. 

By supposition any of the following 
reasons might have prompted the Fed- 
eral Trade Commission’s proposal : 

1. A prop for prevailing inadequacy 
of state commission regulation, 

2. The not easily provable opinion 
that composite companies are pressing 
acceptance of the service most profit- 
able to them, 

3. That rates on some types of serv- 
ice could be made lower, since some 
composite utility companies doubtless 
have higher rates than if competition 
prevailed, or 

4. Unrevealed political reasons. 


593 


Respecting several of the traditional 
reasons for invoking existing utility 
regulation, this severance of gas and 
electric business seems discordant, even 
though it has been occasionally claimed 
by superficial thinkers that competition 
of utility companies should be substi- 
tuted for regulation. Prevention of 
cut-throat competition, with its conse- 
quent loss to all investors and eventual 
monopolization of sales, has been one 
commonly accepted reason for utility 
regulation. Now it is proposed that gas 
and electric companies be forced to 
compete! Doubtless the proposed com- 
petition would not be as vicious as if 
two gas companies were competing, 
but, nevertheless, it seems that cut- 
throat competition might result. It is 
not unlikely, furthermore, that service 
standards in noncompeting uses and 
credit standing of such companies 
would suffer, if in these instances of 
heavy fixed costs all bars on competi- 
tion were dropped for a free-for-all 
struggle. 


B ECAUSE there has been no denial of 
it, this proposal is at least “pre- 
sumptive evidence” that the prevalent 
commission form of rate and service 
control is unsuited to effect deserved 
rate reductions. Everyone who has dis- 
passionately examined the well-known 
regulation procedures, knows that they 
are cumbersome and questionable. But 
the commission form of control has 
never been tried (perhaps never will 
be) under conditions favoring its suc- 
cess. Poorly trained and meagerly paid 
commissions, legal impediments of 
which the principal one is about fair 
value, and insufficient funds to permit 
frequent investigations, are all com- 
mon deficiencies of commission regu- 
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lation. If, in fact, the gas department 
of a composite company is being mo- 
nopolistically sublimated to the electric 
department (an unproven fact), it has 
not yet been shown that state commis- 
sions are less able to regulate a com- 
posite than a “pure” company’s prices. 

Measurement of a regulatory body’s 
effectiveness, however, is being in- 
creasingly done in terms of rate reduc- 
tions,’ often a faulty, biased procedure. 
This may well be the goal of these pro- 
posals. The untrained electorate would 
surely cheer simply for realized low 
prices, though there are no guards 
against ruinous results from this near- 
sighted notion. Even though a utility 
need not be guaranteed a fair return, 
reliance on rate reductions leaves out 
of account matters of encouragement 
of cost-reducing technological changes 
or service improvements. Also this 
competition might take the form of 
especially favorable promotional rates 
to induce purchases of appliances. Or 
what is even more likely, there might be 
price slashing on appliances to the ex- 
tent of a loss on each appliance sold. Or, 
better for customers, a company might 
lend the appliance and give a few 
months’ free service for a promise to 
use the appliance for a period of time. 
In any case there would be desire to 


®National Association of Railroad and Utili- 
ties Commissioners, Report of Committee on 
Progress in Public Utility Regulation, 1936, pp. 


q 


é 


commit the customer to use of a sery- 
ice for the life of the appliance, or to 
habituate the guileless buyer to use of 
the service for his lifetime. Backers of 
the break-up might paint a colorful 
and consumer-pleasing scene: lower 
rates without building expensive dams, 
perhaps bargain days and leaders, lower 
priced or free appliances, and less ex- 
pensive but still slothful regulation. 
|S gees this appraisal goes farther 
in the direction it is taking, several 
thoughts should be mentioned about 
competition or the absence of it be- 
tween gas and electricity. First, a divi- 
sion of presently composite companies 
would make sharper the struggle be- 
tween gas and electric appliance manu- 
facturers (some companies produce 
both), although gas appliance manu- 
facturers might gain from the sepa- 
ration. There is no assurance that con- 
sumers, who are regularly victims of 
the wiles of the advertiser, would be- 
come more alert if gas and electricity 
sales were not made by the same com- 
pany. Next, technological advances 
probably have been more rapid in the 
electric industry since 1920, and this 
fact has encouraged composite com- 
pany managers to take their new load- 
building chances with electricity and its 
greater promise of cost reductions. 
And, since electric service lines were al- 
ready constructed to bring lighting to 
many customers, it would have been 


“THOUGH no one knows how wide will be the acceptance of 
summer air-conditioning, there probably will be a struggle 
between gas and electric companies for this source of reve- 


nue. It is not a dreamer’s guess that summer air-condition- 
ing may become a major industry in this country.” 
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foolhardy for a company to build a gas 
line to sell gas for cooking and refriger- 
ation unless the latter would be at least 
as profitable as the sale of electricity. In 
such cases composite companies are 
apparently pressing for consumer ac- 
ceptance of their most profitable serv- 
ice, although electricity in this case may 
be the lowest priced service offered. 

Competition is not equally sharp for 
all uses of gas and electricity. Light- 
ing customers, for example, could not 
presently expect lower rates for the 
reason of competition between gas and 
electric companies. But customer gains 
would be notable in refrigeration, cook- 
ing, and water heating, and, probably 
in the future, in summer air-condition- 
ing. Lighting customers of electric 
companies would presumably obtain 
lower rates by the familiar regulatory 
process. This would be, when carried 
to its logical end, a new rate-fixing pro- 
cedure. Not cost, not demand charac- 
teristics of consumer classes, but cost 
and other characteristics of alternative 
services would fix the rate level for 
some customer groups. Because of 
their shortage of bargaining power, 
other less fortunate customers would 
be obliged to fight and wait for com- 
mission-ordered rate reductions. Ad- 
mitting for sake of the argument that 
the costs for different uses may be ap- 
proximately determined, it might, for 
example, cost more to serve electricity 
for cooking purposes than for re- 
frigeration, but, if comparative gas 
rates demand it, lower electric rates 
would be given for refrigeration. Or, 
as observed before, to get customers to 
purchase an appliance, and thus com- 
mit them for a few years or a lifetime 
to that type of service, even lower rates 
than now exist might be given. 
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. may be arbitrarily concluded that 
these utility industries ought to be 
engaged in dog-fight competition. But 
this does not mean that separately 
owned and managed gas and electric 
companies serving the same area or 
locality can be forced to compete in this 
manner. It might take only a few 
forays into each other’s hunting 
grounds before rules on competition or 
agreements to limit competitive prac- 
tices would be reached. Two companies 
could easily reach an accord on price 
slashing and extravagant service offers. 
As soon as each competitor would be 
conscious that a rival will react to price 
cutting with more price cutting, the 
dangerous weapons, the use of which 
means a double financial suicide, would 
be thrown away. And to the dismay of 
those who advocate such competition, 
the supposedly competing companies 
might find it advantageous through 
control of competition to agree upon 
higher rather than lower prices. 
Determination of the uses for which 
each service is best adapted and conse- 
quent restriction of any other utility 
company from making sales for the 
use in that locality might be a desirable 
procedure if this division of control is 
ever undertaken. But this regimenta- 
tion is a bit fantastic, because (1) it 
would be difficult to determine the best 
adaptation of each service without first 
using competition of the services to test 
consumer opinion, (2) consumers 
would not approve the procedure, 
especially where considerable sums 
have been invested in appliances, or 
(3) technological changes in the future 
might warrant alteration in established 
restrictions. No, it seems much better 
that there be competition than that 
monopolies be granted. 
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Substitution of Competition for Regulation 


66 PeEsPEcTING several of the traditional reasons for invoking 

existing utility regulation, ... severance of gas and electric 
business seems discordant, even though it has been occasionally 
claimed by superficial thinkers that competition of utility companies 
should be substituted for regulation. Prevention of cut-throat com- 
petition, with its consequent loss to all investors and eventual mo- 
nopolization of sales, has been one commonly accepted reason for 

utility regulation.” 





pPaemazs. as occasionally suggested 
by those who have considered the 
problem, a division of managerial con- 
trol as differentiated from voting con- 
trol will come whether or not there is 
legislation requiring severance. Sepa- 
rate companies may control the gas and 
electric businesses, even though these 
companies in turn are controlled by the 
same interests. In Chicago, for ex- 
ample, James Simpson, who was chair- 
man of Commonwealth Edison and 
Peoples Gas Light and Coke, in Febru- 
ary, 1936, resigned as chairman of the 
board of the latter company “‘in the be- 
lief that the management of the gas 
and electric utilities in Chicago should 
be separate and distinct because of their 
competitive nature.” This separation 
of management without disturbance of 
existing corporate control does not fix 
conditions which would be analogous 
to the Trade Commission’s proposal of 
separation of corporate control. There 
is little chance of a ruinously competi- 
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tive encounter when the two services 
are controlled by the same persons or 
corporation. To date the writer has not 
heard of more of the Chicago-type 
separations, i.¢e., separate managerial 
control of gas and electric companies 
which serve the same market. Where 
a single corporation controls a locality’s 
gas and electric business, this type of 
break-up is not so easily effected be- 
cause one or two new corporations 
must be organized. Although there may 
be more separations of this more de- 
sirable type, if competition between gas 
and electric companies continues to in- 
crease, it is unlikely that voting or 
corporate control of the two services 
will be voluntarily relinquished. 


Gone competition between gas and 
electricity may stimulate both in- 
competition even 
among utility companies doubtless 
makes for more aggressiveness in utili- 
zation of technological changes or serv- 
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dustries. Some 
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ice improvements. Management of 
“pure” gas companies may now be less 
lethargic, because of the inroads of 
electricity into what was presumed to be 
“territory” deeded to the gas industry. 
It is probable, however, that separation 
of management and employees into 
separate corporations for gas and elec- 
tric business, even though these com- 
panies be controlled by the same inter- 
ests, may prevent this stagnation. At 
least it seems best to test this sort of 
division before stockholders as well as 
officers are ordered to be dissimilar. 

Where, moreover, the composite 
company is pressing consumer accept- 
ance of the most profitable rather than 
the most suitable service, there is justi- 
fication for the break-up. But there is 
scant, if any, evidence that electricity 
sales have been favored for these rea- 
sons. 

A minor advantage, furthermore, 
from the separation would be the 
greater ease of cost analyses inci- 
dent to investigation of either gas or 
electric rates; some costs, particularly 
managerial and office expenses, are 
joint for gas and electric sales. Too, 
this idea might be a backhanded way 
of securing rate reductions on at least 
several types of service, reductions 
which could not otherwise be obtained 
because of the many legal barriers com- 
panies have frequently put before 
commissioners. This argument in sup- 
port of the divorcement is remind ful of 
the incarceration of bootleg “kings” 
for income tax evasions. While the au- 


thor condemns the stagnation of utility 
regulation by fair-value requirements 
or other related impediments, and al- 
though it seems deceitful to use this 
means of showing better results from 
regulation, this argument probably 
should be allowed as one favoring this 
competitive means of rate control. 


N°? utility company is completely 

without competitors, but the de- 
sirable, prevailing regulatory practice 
has been an avoidance of whatever 
competition results in needless dupli- 
cation of plants or cut-throat pricing. 
Deliberate attempts of a large number 
of operators of composite gas and elec- 
tric companies to avoid competition be- 
tween these services and the tendency 
toward sale of gas and electricity for 
more competitive uses, seem to be in- 
adequate reasons for the proposal that 
there ought to be divorcement of the 
now common control of gas and elec- 
tric sales in the same market. 

Such means of forcing lower rates 
might result in ruinous competition and 
noticeably discriminatory pricing un- 
less existing means of regulation could 
control prices for less competitive uses. 
There is, furthermore, no assurance 
that gas and electric companies can be 
forced to compete. It would be no trib- 
ute to the commission and fair-value 
means of rate and service control, 
which has been made more difficult by 
the legal barriers erected by companies, 
if rate reductions were effected in this 
manner. 





ad | T must be perfectly apparent that nobody will risk much money 
for the purpose of giving 91 per cent or 60 per cent or even 50 
per cent to the government if he succeeds and cannot charge off his 
losses if he fails.” 
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—Bernarp M. Barucu, 
Presidential Adviser. 
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Waste in Ill-considered 


Federal Public Works Projects 


Part IV. Grand Coulee Power 


In the previous articles in this series the author has discussed certain 
government programs of expenditures in aid of navigation and irrigation 
from the standpoint of economics (see Pustic Uticities FortnicHTLy of 


March 31, 1938, April 14, 1938, and A 
article, Grand Coulee is ana 


abe 28, 1938). In this, the concluding 
'yzed from the power angle. 


By HENRY EARLE RIGGS 


T has been stated in earlier articles 
I that the Grand Coulee plans pro- 
vide for two power plants with a 
rated capacity of 2,500,000 horse- 
power, with an expected firm power 


output of 7,000,000,000 kilowatt 
hours per year, and with secondary 
power which will be largely used for 
irrigation pumping of more than 
4,000,000,000 kilowatt hours per 
year. 

It has also been shown by the evi- 
dence of government engineers that 
irrigation alone cannot possibly justify 
the construction of this great plant, 
and that, in order to make irrigation 
possible, all of the firm power that can 
be produced by the plant must be sold 
at a profit to subsidize the reclamation 
project. 
MAY 12, 1938 


We may properly seek the answer to 
four questions: 


1. How does this plant compare in 
capacity with» other plants in the 
United States? 

. What, if any, competing plants 
exist in the territory to be served? 

. What is the likelihood of finding a 
market for its output? 

. What elements of cost of produc- 
tion and other matters must be 
taken into account in fixing rates 
that will be sufficient to subsidize 
the greatest irrigation project ever 
built in the world? 


Co Coulee dam is located ap- 
proximately 72 miles south of 
the Canadian boundary, 80 miles air 
line from Spokane, 160 miles air line 
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from Seattle, 135 miles from Walla 
Walla in southeastern Washing- 
ton, and 250 miles from Portland, 
Oregon. 

If this were the only power project 
of the Federal government in the 
Northwest, one could reasonably define 
its tributary territory as being limited 
to the states of Washington, Oregon, 
and Idaho. But the government has 
just completed the first two of ten units 
of a great and directly competitive 
plant at Bonneville on the Columbia 
river, only 40 miles from Portland. 
This plant is only 180 miles, 20 miles 
more than the distance from Grand 
Coulee, from Seattle. It is therefore 
in position to supplement existing 
power facilities of the Puget Sound 
cities (principally publicly owned) 
even better than Grand Coulee as no 
mountain ranges have to be crossed by 
the transmission system. 

In addition the Federal government 
is building another great project 
known as Central valley in northern 
California not far from the Oregon 
state line. The estimated ultimate 
cost of this project is $170,000,- 
000. This, with other existing de- 
velopments located in or serving the 
state, not only effectively prevents any 
part of California from being con- 
sidered as tributary to Grand Coulee, 
but cuts off from the tributary terri- 
tory all of southwestern Oregon. 


T= building of Bonneville and 

Central valley plants makes it 
necessary either to exclude nearly all 
of Oregon from the territory tribu- 
tary to Grand Coulee, or to consider 
that both Bonneville and Grand Coulee 
are built to serve the three states of 
Oregon, Washington, and Idaho, and 
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to treat both as presenting one market- 
ing problem. 

The combined population of the 
three states as shown by the census 


If the same rate of growth con- 
tinues we may expect a total popu- 
lation in the three states of 4,000,000 
in 1950, or about the same as that of 
New Jersey in 1930; and of 5,500,- 
000 in 1970, or about the same as that 
of California or Texas in 1930. 

There is no present or prospective 
market other than the three states 
named, as the territory within a 700- 
mile radius of Grand Coulee comprises 
the adjacent states of Nevada, Utah, 
Montana, and Wyoming, all of which 
have vast areas of sparsely populated 
mountain and desert country, the 
nearest large centers of population 
being Salt Lake City, 612 miles, 
Sacramento, 660 miles, and San Fran- 
cisco, 725 miles, all far beyond any ex- 
treme distance for economical trans- 
mission of power. 


er conception of the magnitude 
of Grand Coulee plant can be had 
by comparing the horsepower capacity 
of this one plant with the total horse- 
power of prime movers of all classes 
of electric power plants in other states 
as given by the United States Depart- 
ment of Commerce 1932 Census of 
Electrical Industries. (See upper table, 
page 600.) 

This one plant will have a greater 
horsepower capacity than the total 
present capacity of all steam, water- 
power, and internal combustion en- 
gines of any state in the Union except 
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Grand Coulee plant 
Existing 
Idaho 


Six New England States 
(a) 7 West No. Cent. States 


(b) 8 Mountain States 


Total Hp. 
All Plants 


2,500,000 


075,000 009,000 
(Est.) 


Est. 1932 
Population 


plants, Oregon, Washington, 


(a) Minnesota, Iowa, Missouri, N. D., S. D., Nebraska, and Kansas. 
(b) Montana, Idaho, Wyoming, Utah, Nevada, Colorado, Arizona, 


e 


and New Mexico. 


New York, Pennsylvania, Ohio, Illi- 
nois, and California. 


AN even more striking exhibit of 
the magnitude of the marketing 
problem of the Federal government is 
found in a comparison of the capacity 
of Grand Coulee plant only with total 
generation of energy in various areas. 
(See table below.) 

To compare with these figures we 
have the most conservative statement 
that Grand Coulee alone will produce 
7,000,000 thousands of _ kilowatt 
hours of firm power (disregarding 
secondary power) and Bonneville 
another 2,000,000,000 kilowatt hours 
making the 9,000,000,000 kilowatt 


hours used for comparison. The Divi- 
sion Engineer, Corps of Engineers, 
U. S. A., in estimating his power 
costs, used as prime power output 

Grand Coulee 7,945 million kw. hr. 
Bonneville ye rh aoe 


If secondary power of the two 
plants is taken into account in the com- 
parison, the total generating capacity 
of the two new Federal plants will ap- 
proximate 15,000,000,000 kilowatt 
hours. In the light of any study of 
plant capacity, total energy generated, 
or sales, only an incurable optimist can 
see any possibility of marketing 
enough power from Grand Coulee to 
enable the plant to take care of its own 


e 


Fed. Census 
1932 1935 


5,330,234 
5,357,887 6,333,994 


State 


6 New England States 

7 West No. Cent. States.... 
8 Mountain States 
seenrems 


Michigan 

Oregon, Wash., Idaho 

Prime power only at Bonne- 
ville & Grand Coulee 
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Thousands of Kilowatt Hours 
EdisonInst. Edison Inst. 
1936 


6,301,555 ,988,792 
3,330,977 

8,210,617 

6,576,989 
6,048,616 
4,437,504 
4,570,281 


9,000,000 9,000,000 
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operating expenses, depreciation, and 
interest, let alone being  self-liqui- 
dating. 


stupy of the maps of Oregon, 

Washington, Idaho, and Montana 
indicates a division of the territory 
into at least three distinct marketing 
areas determined by location of popu- 
lation centers and separated by high 
mountain ranges. The Puget Sound 
area, with Seattle, Tacoma, and the 
large population west of the coast 
range in northern Washington, is the 
largest and most important. 

The Oregon, or Lower Columbia 
area, including the city of Portland 
and the section of Oregon along the 
coast, with a direct opening along the 
Columbia river through the mountains 
to eastern Oregon, is next in popula- 
tion and volume of business. 

The section of Washington east of 
the mountains and the state of Idaho 
constitute the third area. The Yakima 
irrigation district, in fact the entire 
Yakima river valley in Washington, is 
closer to the Bonneville development 
than it is to Grand Coulee. 

Something over a year ago the 
writer reviewed the reports of the 
Washington commission, data com- 
piled by the War Department for the 
Portland area, and studies of Electri- 
cal West and reached the conclusion 
that, at the time of approval of these 
projects by the government, operating 
power plants plus units then under 
construction by the city of Seattle had 
a capacity of 1,155,000 kilowatts, and 
that, based on previous peak loads, 
there was a surplus capacity of 470,- 
000 kilowatts two-thirds of which was 
in the Puget Sound area. These 
figures were exclusive of Idaho plants. 


601 


As of December 31, 1936, the Edi- 
son Institute shows total installed 
generating capacity of 1,515,002 in 
the three states, of which 1,136,800 
kilowatt capacity is hydro, and 378,- 
200 kilowatt capacity is steam or Die- 
sel, some of which is undoubtedly in 
small and uneconomical plants. 

There is in Montana an additional 
309,300 kilowatts of installed capacity, 
making a total of 1,824,300 kilowatts 
in the four states. The capacity of 
Grand Coulee is 1,890,000 kilowatts, 
or more than that now in operation in 
the four states. 


eB ws cities of Seattle and Tacoma 
have two of the finest municipally 
owned plants in the United States. 
The full, complete, and wholly ade- 
quate reports of these plants indicate 
fine operation and excellent results. 

When Seattle first considered pub- 
lic ownership, rates charged were 20 
cents per kilowatt hour. They were at 
once reduced to 12 cents. The city 
plant began to operate some thirty 
years ago. Rates put into effect in 
1935 were 5 cents for the first 40 kilo- 
watt hours, 2 cents for the next 200 
kilowatt hours, and # cent for all ex- 
cess. The city has three hydro plants 
with a capacity of 215,000 kilowatts 
and a steam plant with 30,000 kilo- 
watts. The total investment of the city 
is in excess of $46,000,000. 

The city of Tacoma has more than 
$23,000,000 invested in its plant, most 
of which is in 3 hydro and 2 steam 
plants. This is one of the most success- 
ful municipal plants in the country, 
with less than $7,000,000 of bonded 
debt, and with surplus and reserves of 
$18,000,000. The average residential 
kilowatt-hour revenue is 1.68 cents. 
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Should Grand Coulee Mark Time? 


. aS ibe initial installation at Bonneville is fin- 

ished. It is only forty miles from Port- 
land. Does not sound business sense dictate that 
work on Grand Coulee be suspended with the com- 
pletion of the present contract for the foundation 
of the main dam, not only to help balance the budg- 
et, but to wait and see the results of putting Bon- 
neville power on the market, and to permit the 
development of the policy that will control in the 
Federal operation of power plants?” 





In 1935 Seattle paid taxes of $5.48 
per $100 of revenue, and Tacoma paid 
$9.91 per $100 of revenue. 


HE privately owned plants of the 

state of Washington have rates 
that are fully in line with the low mu- 
nicipal rates of Tacoma and Seattle 
with the result that the government’s 
new plants will be competing with the 
lowest rates in the United States in a 
district served by fine, splendidly 
equipped, and well managed properties 
both publicly and privately owned. 

The 1935 annual reports make the 
showing outlined in the table on page 
603. 

In view of the fact that this average 
rate includes all costs of generation, 
transmission, distribution, utilization 
and general expense, taxes of $3,480,- 
480 or $11.07 per $100 of revenue, 
depreciation of $4,257,918 or $13.55 
per $100, also interest and amortiza- 
tion of debt, it is evident that not only 
are costs very low but that these plants 
furnish a model accounting and statis- 
tical system which the government 
must observe. 
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HE Division Engineer, Corps of 
Engineers, U. S. A., discusses 
power markets on pages 34 to 72 of 
House Document 103. His figures are 
substantially different from those here- 
tofore given. His statement of in- 
stalled capacity for the two plants is— 
Grand Coulee 1,575,000 kilowatts, and 
Warrendale (Bonneville) 836,000 
kilowatts, total 2,411,000 kilowatts. 
His estimate of prime output for 
Grand Coulee was 7,945,000,000 kilo- 
watt hours, and for Warrendale 2,- 
102,000,000 kilowatt hours, a total of 
10,047,000,000 kilowatt hours, and he 
estimates total annual charges for the 
two plants at Grand Coulee $11,063,- 
411, and Warrendale $6,195,400. 
In table H he gives the estimated 
electrical production of energy in the 
marketing area as follows: 


These are the estimates character- 
ized by the Board of Rivers and Har- 
bors as “unduly optimistic.” The mar- 


602 





WASTE IN ILL-CONSIDERED FEDERAL PUBLIC WORKS PROJECTS 


keting area included covers only part 
of Idaho. The writer cannot make 
exact comparison, but taking all of the 
three states the comparative figures in 
millions of kilowatt hours are 


Estimated 
“Area” 


Actual 
3 States 


4,528 
4,570 
This is an overestimate of 30 per 
cent in the first 5-year period. 


Wm it is true that in the 
Census figures for the United 
States the industry as a whole shows a 
360 per cent increase in power gener- 
ated between 1902 and 1912, and 600 
per cent increase between 1912 and 
1932, these years, at least up to 1926 
or 1927, were the years of the develop- 
ment of a new industry. The rate of 
increase in the whole country between 
1927 and 1936 was 45 per cent for the 
decade, and for Oregon, Washington, 
and Idaho was less than 41 per cent. 
If we assume that a 50 per cent increase 
in total generation in a decade is rea- 
sonable, the comparison with the Divi- 
sion Engineer’s estimate in millions of 
kilowatt hours would be 


Old. Est. New Est. 
4,031 
6,045 

2,930 9,068 


41,630 13,602 
With the population in 1960 of 43 
million, which is all that can be esti- 


Operating 
Revenues 


Source of Statistics 
Private Utilities: 
State Commission 
Seattle City Report .... 
Tacoma City Report ... 


$24,095,419 
5,156,273 
2,171,628 


mated in the light of past growth, the 
writer’s new estimate of 13,602,000,- 
000 kilowatt hours seems much more 
reasonable than the Division Engi- 
neer’s estimate of 41,630,000,000 
kilowatt hours when compared with 
1936 figures of production. (See table 
page 604.) 


I" interpreting these figures it must 
be remembered that there is a very 
large amount of farm use in the West 
and a great amount of electric energy 
used in pumping water for irrigation 
in California, Nevada, Utah, Idaho, 
Oregon, and Washington. This is re- 
flected in the average kilowatt hours 
per customer, using government 1932 


statistics : 
Average for the United States 
Michigan 
Texas 
California 
New England States 
Pacific States 
Oregon 
Washington 
dah 


The writer can see no possible justi- 
fication for the estimates of the Divi- 
sion Engineer. He is convinced that 
there is no possible ground for hoping 
that this Grand Coulee plant can be 
self-liquidating. 


3s has been shown in the preceding 
paragraphs that this great plant is 
being built to serve an area with a pres- 


e 


Revenue per 
Kilowatt Hrs. Kilowatt Hrs. 
Sold Sold 


1.125¢ 
1.851¢ 
0.992¢ 


2,140,620,076 
309,790 
218,759,878 





Total & Average .... 


$31,423,320 
603 


1.192¢ 
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Edison Institute 
Kilowatt Hours 


Population 
Federal Est. 


State or Division 


California 
New England, six states 
Pacific—Ore., Wash., Calif. .... 


ent population of 3,000,000 people; 
that any national estimate of increase 
in population cannot be higher than 4,- 
000,000 in 1950, 4,750,000 in 1960, 
and 5,500,000 in 1970; that on com- 
pletion of this plant there will be near- 
ly 5,000,000 horsepower of prime 
movers engaged in electrical produc- 
tion, or more than twice as much in 
proportion to population as in the most 
populous and prosperous part of the 
country ; and that the capacity for pro- 
duction of electric energy will be far 
and away in excess of any demand for 
it that can now be foreseen. 

It has been shown that not only are 
there existing modern plants, both 
publicly and privately owned, now 
serving the area which will be in com- 
petition with this plant, but the gov- 
ernment itself is building a competi- 
tive plant at Bonneville which is closer 
to the market and more strategically 
located. 

Rates given by the existing plants 
are the lowest in the United States. 
The three states have the largest do- 
mestic and commercial consumption of 
energy in the country. 

Finally it has been shown that the 
estimates, described by the Board of 
Rivers and Harbors as “unduly opti- 
mistic,” are grossly excessive when 
measured by actual use of electric 
energy anywhere in the country. 
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8,258, 
8,509,000 


Generated 1936 
5,145 million kw. hr. 


1932 


9,369 
6,989 ” ” 
13,822 ale 


And yet this Grand Coulee plant 
must not only earn enough to be wholly 
self-supporting and _ self-liquidating, 
but in addition “these revenues must 
contribute to the cost of the irrigation 
works to avoid injurious burdens on 
irrigation farmers.” (Elwood Mead, 
Commissioner of Reclamation, House 
Doc. 103, 73rd Cong., 1st Sess., p. 5.) 


AN present the sole objective of this 
plant is irrigation. But irrigation 
is only justified if power will pay for it. 
The Division Engineer, Corps of 
Engineers, U. S. A., on page 60, of 
House Doc. 103, estimates the cost of 
Grand Coulee dam and power plant 
with carrying charges at $204,483,- 
453. On page 62 he estimates annual 
charges, based on a 79.5 per cent load 
factor, as follows: 
Operation and current maintenance 
Depreciation 


Interest at 4% 
Amortization 


$151,758 
665, 


8,179,338 
2,147,076 
Nothing 


Totals as given by Div. Engr.... $11,143,411 
Annual prime output 7,945,000,000 kw. hr. 
Cost per kilowatt hour 1.40 mills. 


*The Division Engineer submits two esti- 
mates. This one and another using a rate of 
6% interest, in which he omits amortization, 
but adds $3,518,880 for taxes, with a total 
annual cost of $18,200,837, and a cost of 2.29 
mills per kilowatt hour. 


The one item in the above estimate 
subject to material variation is that of 
interest. If interest be placed at 3 per 
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cent instead of 4 per cent, and taxes be 
added, the statement becomes 
Total annual cost exclusive of 


$9,098,576 
3,518,880 


Revised total $12,617,456 


In view of the analysis already given 
the estimate of 7,945,000,000 kilowatt 
hours is far in excess of any possible 
amount that can be sold. The problem 
is to make a rate high enough not only 
to do all the things included above, 
every one of which is a proper item, but 
to add something of the order of $7,- 
000,000 to $10,000,000 a year more to 
cover carrying charges on the irriga- 
tion works, and to compute it in terms 
of cost per kilowatt hour sold to ulti- 
mate consumers. If that added cost be 
placed at $7,000,000, giving a final 
total of $19,617,000, and estimate 
made on several possible amounts sold, 
the resulting rates would approximate : 


On a sale of 4,000,000,000 kw. hr. per year 
4.904 mills per kw. hr. 

On a sale of 5,000,000,000 kw. hr. per year 
3.923 mills per kw. hr. 

On a sale of 6,000,000,000 kw. hr. per year 
3.269 mills per kw. hr. 


When all other costs of transmis- 
sion, distribution, general expense, 
etc., are added, these rates for whole- 
sale power appear too high to be at- 
tractive. 


Bo: initial installation at Bonne- 
ville is finished. It is only forty 
miles from Portland. Does not sound 
business sense dictate that work on 
Grand Coulee be suspended with the 
completion of the present contract for 
the foundation of the main dam, not 
only to help balance the budget, but to 
wait and see the results of putting 
Bonneville power on the market, and to 
permit the development of the policy 
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that will control in the Federal opera- 
tion of power plants? 

Certainly all work on it ought to be 
suspended until the Congress can se- 
cure a report from a board composed 
of thoroughly qualified, nationally 
known, and wholly disinterested elec- 
trical and hydraulic engineers who are 
free from the bias of either pro-public 
ownership or anti-public ownership 
activities, and who thoroughly under- 
stand electric power problems. Such a 
board, if given time to thoroughly 
study the existing and potential units, 
the statistics of operation, and the 
market possibilities of the Northwest, 
should be able to say whether Grand 
Coulee power can be sold at all, and if 
so, whether it can bring a price that 
will warrant the building of the rec- 
lamation plant. 


O BJECTION will be made that work 
is now in progress, contracts have 
been let, and all that is done will be 
lost. The original contract for $63,- 
000,000 for a low dam and power plant 
was changed by the Bureau of Rec- 
lamation to a contract for the founda- 
tion of the main dam. Press reports in 
November, 1937, stated that contracts 
were about to be advertised for com- 
pletion of the plant. The Congress has 
not acted on this matter with full 
knowledge of the magnitude of it. 
Kenneth B. Keener, senior engineer 
of the Bureau of Reclamation, in a 
paper published in Engineering News- 
Record, issue of Aug. 1, 1935, pages 
141 to 143, said: 


Completion of the Grand Coulee high dam 
is a problem for the future and one that 
needs not be given serious consideration 
until the work now under contract is nearin 
completion. Conditions and requirements o 
that time will no doubt govern the next step 
to be taken in the development of the Colum- 
bia Basin project. 
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Now is the time for serious con- 
sideration by Congress, something 
which this great project has never had. 
The foundation for the high dam will 
be in place. It can be built upon 
just as well ten, or fifty, or a hundred 
years hence as now. 


N the foregoing discussion the as- 

sumption has been made that esti- 
mates of cost will not be exceeded. But 
Bonneville initial installation cost $52,- 
000,000, not the $30,000,000 esti- 
mated. Fort Peck dam cost $110,000,- 
000, not the $60,000,000 estimated by 
the Chief of Engineers or the $80,- 
000,000 given out as the probable cost 
when the work was started. Is there 
any reason to suppose that this, the 


greatest single construction ever 
undertaken by man since the beginning 
of the world, will fare any better? The 
writer thinks it doubtful. 

Is there any assurance that all costs 
of interest during construction paid by 
the taxpayers will be included in the 
statement of cost? Already nearly 
$50,000,000 of the cost of this founda- 
tion appears as charged to Columbia 
Basin Reclamation. 

Right now, when the President is 
looking for places to cut expense; right 
now, when balancing the budget is the 
most important step in restoring con- 
fidence in the financial soundness of the 
nation, is the time to study this project, 
and to be absolutely certain that it is 
sound before going on with it. 
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Wire and Wireless 
Communication 


PADE work has been about completed 

by the Federal Communications 
Commission for formal inquiries into 
(1) the request by fifteen radio broad- 
casting units for authority to increase 
the permanent power of their stations 
to 500 kilowatts, as well as the alloca- 
tion of power to other stations; and 
(2) the question of monopoly and chain 
broadcasting. The first (or super-power ) 
subcommittee, which now is scheduled to 
begin hearings on June 6th, is composed 
of Commissioners Norman S. Case as 
chairman, T. A. M. Craven as vice-chair- 
man, and George Henry Payne. Chair- 
man Frank R. McNinch personally will 
be in charge of the subcommittee investi- 
gating the questions of monopoly and 
chain broadcasting, to which have been 
assigned Commissioners Paul A. Walker, 
Eugene O. Sykes, and Thad H. Brown. 
Hearing of testimony in this inquiry is 
slated to begin early in June, according to 
Chairman McNinch. 


M*x problems involving future 
policies in handling radio broad- 
casting must be decided after the hear- 
ings end in the case of applications for a 
wider radius. In fact, the whole wireless 
picture may be altered by these decisions. 
_ One important feature of this inquiry 
is that its original scope has been wid- 
ened. When first announced, the sub- 
committee was limited to an investiga- 
tion of the possible effects of super-power 
on the industry. Now its rules have been 
amended to include the allocation of 
power to hundreds of other stations. This 
will mean more extensive sessions which 
could carry the hearings well into the 
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summer before they are finally ended. 

The commission will determine if ob- 
jectionable interference will be caused to 
the existing service by increasing the 
power limits of stations now assigned to 
clear channels by the commission’s Rule 
116, and the nature and extent of the lim- 
itation, if any, of the service area of other 
classes of stations. Likewise, it will seek 
to learn whether this increased power will 
be greater than any limitation of service 
that may result to other stations by rea- 
son of interference. Another query deals 
with the extent to which an increased 
power on clear channels will enlarge the 
primary and secondary service areas of 
clear channel stations generally and im- 
prove their service. The commission also 
must decide if there exists a real need for 
this high power, and, if that is true, then 
in what areas such need exists. Also, it 
must determine if higher power will have 
a tendency to concentrate economic or 
social power or influence in the clear 
channel stations, and, if so, what effect 
that may have upon the stations as well 
as the public. 

Then the matter of higher financial 
charges and their effect upon the pro- 
grams given must be decided, as well as 
the possibility of duplication of service 
through interlapping of areas covered, 
and whether all rural areas will be ade- 
quately served by the proposed maximum 
power. Other points to be gone into are: 
a query as to the habits of listeners and 
their ideas on the requested changes ; the 
fair distribution of power among the 
states; the extent to which it would be 
wise to grant greater power; and if the 
increase would be in the public interest. 
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Practically all of the smaller stations 
will oppose this creation of a clear higher 
channel, because they claim that will re- 
sult in their loss of a great part of coun- 
try-wide broadcasting and advertising 
revenue. They have invested millions of 
dollars in the industry, and naturally will 
battle any move to hamper their stations. 
The National Association of Regional 
Broadcast Stations has announced, 
through its executive committee, that it 
will strenuously oppose this request be- 
cause such operation will concentrate too 
much power in a small number of sta- 
tions. 

Opposing this formidable group of 
“little men” will be representatives of 
larger interests who see in this means an 
opportunity to widen the scope of their 
facilities and make a play for concentra- 
tion of the advertising done on a national 
scale. They argue this planned extension 
will not hinder the small stations and 
circuits from continuing with their local 
programs and advertising, and say it will 
be best to confine national publicity to a 
few companies that will be able to render 
this service without working through the 
minor media. 


Br commission has notified broad- 
casters throughout the United 
States of the inquiry and has thrown open 
the door to everybody having objections 
to the proposal, with the sole provision 
that an outline of the objectors’ com- 
plaints, as well as the arguments for the 
proponents, must be filed with it within 
thirty-six days of the mailing of the 
notice of hearing. 

Station WLW, operated by the Cros- 
ley Radio Corporation at Cincinnati, is 
the only one in this country now using 
a 500-kilowatt channel after nightfall. 
It has been employing this high wattage 
since April 17, 1934, and is said to cover 
about thirteen states. Its charges for 
service are $1,200 for one-hour broad- 
casts, $800 for a half-hour period, and 
$532 for fifteen minutes. About the same 
amounts are charged for time over 
WEAF and WJZ (National Broadcast- 
ing stations in New York) and WABC 
(Columbia Broadcasting station, also in 
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New York), though Bamberger Broad- 
casting System taxes its clients only 
$1,045 an hour for night service over 
Station WOR (Newark, N. J.), which 
uses the Mutual Broadcasting chain. 
These four last-named stations, along 
with many others, are restricted to 50 
kilowatts. 

Other companies seeking places on the 
500-kilowatt channel are: Central Broad- 
casting Company (WHO), Des Moines; 
National Broadcasting Company (WJZ), 
New York; WGN, Inc., Chicago 
(Chicago Tribune) ; Louisville Courier- 
Journal and Louisville Times companies 
(WHAS), Louisville, Ky. ; Earl C. An- 
thony, Inc. (KFI), Los Angeles; WJR, 
The Goodwill Station, Detroit ; National 
Life & Accident Insurance Company 
(WSM), Nashville, Tenn.; Westing- 
house Electric & Manufacturing Com- 
pany (KDKA), Pittsburgh ; Bamberger 
Broadcasting Service, Inc. (WOR), 
Newark, N. J.; Western Broadcasting 
Company (KNX), Los Angeles ; South- 
land Industries, Inc. (WOAT), San An- 
tonio; General Electric Company 
(WGY), Schenectady; Radio Service 
Corporation of Utah (KSL), Salt Lake 
City; and Atlanta Journal Company 
(WSB), Atlanta. 

Meanwhile, the reallocation of broad- 
cast facilities, as provided by the 
Havana treaty (between Canada, Cuba, 
Mexico, and the United States), remains 
in the files of the Department of State. 
Chairman McNinch has asked that it not 
be acted upon for the time being by the 
Senate. 


i Chairman McNinch is ex- 
officio head of both committees 
formed of members of the Communica- 
tions body, he will take more than a pas- 
sive part in the inquiry into charges of 
monopoly in the broadcasting industry 
that have been bruited about in Congress 
and the United States for years. The 
staff of the committee has been directed 
to report at the earliest possible date on 
the list of all contracts relative to chain 
broadcasting now in the files of the com- 
mission, and to prepare an analytical sum- 
mary of the terms of these for the actual 
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hearings. This paper work is about com- 
leted. 7 

A complete survey of the industry, 
with special attention to charges of mo- 
nopoly, is promised. Commissioner 
Craven handled the Report on Social 
and Economic Aspects of Broadcasting, 
fled with the commission on January 20, 
1938, and the problems for inquiry listed 
in this gigantic document will be among 
the bases for this investigation. On 
March 16, 1938, Commissioner Craven 
issued a statement saying: 

Recently there have been many criticisms 
and charges with reference to alleged short- 
comings of the existing application of radio 
to the service of the public. Therefore the 
time has come when complete facts and 
data are necessary to establish the truth or 
falsity of such charges. This is essential 
in the interest of the public as well as for 
the stabilization of an industry which in 
general has rendered excellent service to 
the American public. It is also essential to 
secure other information of an economic 
character which will result in a clearer un- 
derstanding of the complex problems in- 
volved in the application of radio to the 
service of the public, and lead to more far- 
sighted regulation than is possible at pres- 
ent. 


Following Commissioner Craven’s ob- 
servations, the commission seeks knowl- 
edge as to the contractual rights and ob- 
ligations of stations in chains result- 
ing from their network agreements, as 
well as the extent of the control of pro- 
grams, advertising contracts, and other 
matters actually exercised by those sta- 
tions. The nature and extent of network 
program duplication by stations serving 
the same areas, and agreements for ex- 
clusive network hook-ups to the exclu- 
sion of other feeders also must be ex- 
plained. Policies by national chains re- 
lating to programs and diversifications 
will be carefully scrutinized. Other 
queries will be made as to the number and 
locations of stations licensed to or affili- 
ated with networks, the specified time 
which the networks control through their 
affiliates, and the actual time used by 
such chains, 

_ The commission also will consider the 
rights and obligations of stations engaged 
in chain broadcasting with respect to ad- 
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vertisers under network contracts. 
Another question relates to the nature of 
the service rendered by each station 
licensed to a chain, particularly with re- 
spect to the amount of the program orig- 
inated for the network by the station. 
Then, the existing competition between 
chain and independent broadcasters will 
be thoroughly explored. 

One of the most important matters 
that will be kept to the fore during these 
hearings involves the trend toward mo- 
nopolistic practice which a comparatively 
few high-powered clear channel stations 
may create. This possible tendency tied 
the monopoly inquiry to that for super- 
power, but it was found more convenient 
to separate them so far as the actual hear- 
ings are concerned, but to keep each in 
mind when the time for decision comes. 
Opponents of those stations wishing a 
greater wattage than 50,000 (50 kilo- 
watts), say these fifteen applicants aim 
to corral all the national advertising, that 
this is a move in restraint of trade, and 
will, if allowed, tend to weaken the 
smaller fellows by restricting their ad- 
vertising and hook-ups. 

In its hearing on monopoly, the com- 
mission undoubtedly will keep in mind a 
bill by Senator Wheeler (S. 3875, intro- 
duced April 20, 1938) declaring it is the 
“policy of the Congress to prevent mo- 
nopoly and to encourage competition in 
the direct foreign radio telegraphic com- 
munications.” The Montana member 
said the commission recently had indi- 
cated, by denying licenses to the Mackay 
Company in fields in which Radio Cor- 
poration of America operated, that it be- 
lieved Congress intended a monopoly. 
This was not the case, he declared, but 
competition must be maintained. The 
commission has taken the position that 
the amount of foreign business is not 
sufficient, in some cases, for healthy com- 
petition. 


Pon the completion of hearings in 
these two investigations, the mem- 
bers of each subcommittee will hold ex- 
tensive executive sessions to make up 
their findings and recommendations. 
These will be submitted to the full Fed- 
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eral Communications Commission, which 
will pass on the final decision. 


* * * * 


’ is possible that the American Tele- 
phone and Telegraph Company may 
be accorded the right to file its counter- 
argument to Commissioner Paul A. 
Walker’s preliminary survey of its affairs 
for the Federal Communications Com- 
mission before that body completes its 
final report to Congress. A brochure has 
just been issued containing the Bell Sys- 
tem’s answers to exhibits filed at the hear- 
ings, and the company also has made 
public in 42 pamphlets its replies to 270 
allegations which were filed but not re- 
ceived and considered by the examiners. 

There is doubt in some minds within 
the commission itself that it was entirely 
wise to exclude the company from intro- 
ducing evidence or cross-examining op- 
posing witnesses in the extensive hear- 
ings held in Washington. Of course, 
most of the commissioners hold to the 
view that those sessions were of an in- 
vestigatory nature ; that they were in no 
sense a trial of the telephone industry, 
but merely an exploratory duty done at 
the behest of Congress. Yet the thought 
has been expressed that any exploration 
excluding the “man on the spot” from 
having his say was not fair, either to the 
one investigated or to Congress, because 
the report could be considered as being 
biased. 

This is only one phase of the investi- 
gation that is puzzling the commissioners. 
They realize that if any report—and they 
are quite positive in pointing out that Mr. 
Walker’s document must be considered 
only as a more or less initial review of the 
evidence plus the opinions of the examin- 
ers—goes to congressional eyes without 
the opinions of the company, the com- 
mission may be hauled over the coals in 
Senate and House as being one-sided 
in its judgments. It is impossible to pre- 
dict what might happen if a commission 
member were to demand that the tele- 
phone people be given this leeway, but it 
is known that it would meet with stern 
opposition from those who believe no 
further papers are needed. One point 
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against it will be that it is folly to reopen 
an inquiry for one side without the pres- 
ence of witnesses for the other—and al- 
most all of those who testified for the 
government at the extended hearings 
have left the service. The commission js 
without funds for any further formal 
sessions, and it is certain that no move 
will be made for supplementary money 
from Congress. 

When the A. T. & T. stockholders 
unanimously passed (April 20th) their 
resolution condemning Mr. Walker's 
conclusions, they spoke for approxi- 
mately 675,000 persons in all walks of 
life. President Walter S. Gifford later 
was asked what would happen if the com- 
pany were forced to cut its rates 25 per 
cent, and he answered that there would be 
nothing left to pay dividends, whereupon 
a woman investor exclaimed that 400,000 
women holding stock would see that this 
condition is not permitted to exist. All 
of which shows what at least a part of the 
public thinks. This reaction may have 
some influence upon the commission’s re- 
port, although naturally one could not in 
an intensive search find a member to ad- 
mit it. But it is true that the more out- 
spoken Congress becomes on many 
phases of the government, the more jit- 
tery becomes the feeling in the Federal 
Communications Commission. After all, 
its members are creatures of politics, and 
few politicians knowingly will incur the 
open displeasure of both legislators anda 
vociferous part of the public. 

What is more, some insiders doubt if 
the entire commission has read the 
Walker report, let alone made efforts to 
digest it thoroughly. No serious attempt 
has been made by the members to weigh 
Mr. Walker’s conclusions before reach- 
ing a final judgment. He has placed 
many questions before them, in both the 
text of the report and his conclusions. 
Some members question certain sections 
of both. Intensive study for weeks on 
end is necessary to grasp the entire sub- 
ject matter, and numerous conferences 
must precede a decision. Other inquiries 
relating to the general subject of com- 
munications may bar the way to an eatly 
settlement of the final telephone report. 
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and 
Comment 


By OWEN ELY 


Public Versus Private Utility 
Financing 


TS recent $60,000,000 issue of Con- 
solidated Edison debenture 34s of 
1948 proved highly successful despite a 
somewhat disappointing advance interest. 
As one newspaper commented, “the de- 
mand began to roll up like a snowball, 
and the problem soon became one of al- 
lotments.” The issue went to a half- 
point premium, and the company’s com- 
mon stock also reflected the success of the 
offering by a sharp advance. 

It now appears likely that many de- 
layed plans for utility financing will be 
taken “off the shelf” for renewed study. 

Swollen bank reserves resulting from 
the administration’s inflation program 
have caused a sudden demand for gov- 
ermment and municipal issues, which in 
turn should greatly improve the market 
for high-grade corporate bonds. 

Meanwhile, President Roosevelt has 
discussed with RFC Chairman Jesse 
Jones a proposal that the commission buy 
the securities of utility companies to aid 
them in a construction program. Refer- 
ring to the new RFC $1,500,000,000 fund 
authorized by Congress, Mr. Jones re- 
marked somewhat disparagingly “there 
has been a lot of talk of the utilities not 
getting any money, and we are including 
them among the small business men.” He 
stated that he already had received sev- 
eral applications from small utilities. 

Possibly 10-year RFC loans at a 
teasonably low interest rate might appeal 
to some of the small utilities, or even 
to larger systems which have been going 
to the banks for loans running two to 
four years, Chairman Douglas of the 
SEC indicated that he would codperate 
with Mr. Jones in working out a program. 
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He stated that some large securities is- 
sues were already under discussion, but 
it was not clear whether he referred to 
private or public financing. 

Mr. Jones refused to indicate definitely 
whether junior securities would be ac- 
cepted by the RFC as collateral. During 
President Roosevelt’s conferences early 
this year, when a broad program of utility 
construction was under discussion, the 
utility executives pointed out the need 
for financing a large part of their future 
requirements through the use of junior 
securities or common stock issues. 

The utilities have recently felt some 
apprehension that the government’s new 
spending program might include the re- 
vival of PWA loans for municipal con- 
struction of competing utility plants. 
Nothing very definite on this is yet forth- 
coming, as the President has not yet con- 
ferred with Mr. Ickes regarding the de- 
tails of the new program. 


Aa 


1937 Bond Offerings Show 
Large Price Gains 


REVIEW of the more important utility 
bond issues (over $5,000,000) 
offered last year indicates that with a few 
exceptions they are selling currently at 
substantially higher levels than the offer- 
ing prices. In some cases these gains 
amount to six or seven points. Even the 
offerings made late last year, such as the 
St. Joseph Railway, Light, Heat & Power 
first 44s of 1947, show fair-sized gains. 
(See table on next page. ) 

In only one case—that of an industrial 
gas bond—was there a sharp drop in the 
market price. Considering the vicissitudes 
to which the security markets have re- 
cently been subjected, these facts indi- 
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cate the popularity of utility bonds and 
augur well for the completion of the in- 
dustry’s refunding program—now about 
two-thirds or three-quartérs completed. 
It is interesting to note that the com- 
panies’ underwriting costs on these larger 
issues averaged about half a point to a 
point, the amount varying considerably. 
Underwriters’ profits were in almost all 
cases a flat two points (one small issue 
amounted to three and a half points). 


* 


Federal Power Program 
Receives Setback 


AT threat to the government’s 
power program was the decision of 
the U. S. District Court of Virginia in the 
Appalachian Electric Power Company 
Case. Officials of the Federal Power 
Commission are quoted in the press as 
fearful that the decision will jeopardize 
not only the administration plans for 
flood and soil erosion control under the 
pending regional planning bill, but also 
Federal control over scores of hydro- 
electric developments carried out or 
projected under the Federal Water 
Power Act of 1920. One effect, it was 
said, would be to hold up action on 135 
pending applications by utility companies 
for licenses to undertake hydroelectric 
developments. 


e 


Amount 
(Millions Securit 
Dollars) 
North Shore Gas Ist 4s 1942 Jan. 
Atlantic City Elec. gen. 34s 1964 Feb. 
Dallas P. & L. Ist 34s 1967 Feb. 
No. States Power Ist 34s 1967...Feb. 
Phila. Electric ref. 34s 1967....Mar. 
Panhandle East. P. L. Ist 4s 1952. Mar. 
Cincinnati G, & E. 1st 34s 1967. . June 
Buffalo Niag. Elec. gen. 34s 1967. June 
Union Elec. 1st & coll. 3%s 1962. . June 
Westchester Lightg. gen. 34s 
1967 July 
Ohio Public Service Ist 4s 1962. .Aug. 
Ohio Edison Ist 4s 1967 Sept. 
Central N. Y. Power gen. 33s 1962 Oct. 
Idaho Power Ist 34s 1967 Oct. 
Potomac Elec. Power Ist 34s 1966 Nov. 
St. Jos. R. L. H. & P. Ist 44s 1947 Dec. 


(a) Privately sold. 
* Bid price. 
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a Approx. 
e : Offering 
(Arranged in order of offering dates) ate 


The decision in effect held that the 
Federal government lacked power to 
regulate waters of nonnavigable rivers 
for flood or erosion control. Some ex- 
perts thought that the decision swept 
away the commission’s claimed authority 
over hydroelectric developments on non- 
navigable rivers, leaving only the long- 
established power of the War Depart- 
ment to regulate navigable streams. How- 
ever, the issue will doubtless be appealed 
to the higher courts. 

The immediate question in the Ap- 
palachian case was whether the company 
was compelled to obtain a license to build 
a hydroelectric dam on the New river, 
near Radford, Va. A license would sub- 
ject the company to regulation by the 
commission in the matter of accounting, 
amortization of investment, and rates. 


* 
TVA Issue to Supreme Court 


IGHTEEN subsidiaries of Common- 

wealth & Southern Corporation, 
Electric Bond and Share Company, and 
other companies have appealed the TVA 
issue to the Supreme Court. In January 
the three-judge Federal court of appeals 
at Chattanooga denied the companies’ 
claims of injury resulting from Federal 
competition. It was notable that the de- 
cision of the lower court contained no 


Issue Prices 
Net to Price to Price 
Com- Under- to 
pany writers Public 
95.54 97.00 100.00 
98.42 99.00 101.00 
100.01 100.75 102.75 


Price Range 
193 


1937 
High Low 
99.00 81.50 
100.00 94.50 
105.50 99.50 
101.00 94.12 
106.50 102.00 
101.62 97.00 
107.00 102.50 
105.75 101.87 
107.37 100.00 


102.50 96.37 
101.00 92.25 
101.62 100.87 
104.12 92.50 
100.87 96.50 
106.12 100.00 
99.62 99.25 
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statistics on TVA plant costs, division of 
cost burden between navigation and elec- 
tric output, “yardstick” rates, etc. In 
other words, the decision was based on 
narrow legal grounds, without consider- 
ing the all-important financial considera- 
tions and economic factors. It is to be 
hoped that the Supreme Court will take 
full cognizance of the financial data 
which were barred from the record by the 
lower court. 

The appeal was filed during an indefi- 
nite recess in negotiations between David 
E. Lilienthal, TVA director, and Wendell 
Willkie, president of Commonwealth & 
Southern, for the sale of certain private 
power systems to TVA and municipal 
governments. 

The record in the TVA case is so large 
that court officials expressed doubt 
whether it could be printed in time to per- 
mit oral argument of the litigation May 
2nd, as previously expected. This raised 
doubts as to whether the justices could 
decide the issues before adjourning for 
the summer. The court was expected to 
stop hearing arguments in cases generally 
about May 2nd, and devote the remainder 
of the time before it adjourns—around 
June 1st—to the preparation of opinions. 

Meanwhile, TVA excitement in Con- 
gress has quieted following completion of 
the joint committee of investigation. Ex- 
chairman Morgan has not yet indicated 
what steps he may take to reclaim the 
position from which President Roose- 
velt ousted him. 


¥ 


Management Service at Cost 


O VER the past year or so, a number of 
changes have been made by the 
large utility holding companies with re- 
gard to assessing management costs 
against operating subsidiaries. Some of 
these changes are summarized by the 
New York Herald Tribune as follows: 


_ One provision of the Public Utility Hold- 
ing Company Act requires that holding com- 
panies render services to subsidiaries at cost. 
In complying with this provision, Electric 

nd and Share Company has announced 
that it no longer would charge a profit on 
such services, which means that the parent 
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company will lose a certain amount of net 
income. In cases where subsidiaries are 
wholly owned, it makes no difference if par- 
ent companies charge fees for services, since 
the saving to subsidiaries would be passed 
back to the parent in the form of dividends. 
With Bond and Share, however, its sub- 
sidiaries are only partly owned and there 
are arrears on some outstanding preferred 
stocks which must be cleared before divi- 
dends are paid on the junior equities. Not 
all companies will be similarly affected by 
this legislation, since some have not been in 
the practice of charging subsidiaries for 
services. North American Company has 
been outstanding among the latter. Asso- 
ciated Gas and Electric has a set-up whereby 
Utilities Management Corp., a service com- 
pany, is mutually owned by operating con- 
cerns in the Associated system. There is 
some speculation, however, as to whether 
service companies controlled by Hopson in- 
terests will be involved. 


Acting Chairman Seavey of the Fed- 
eral Power Commission has expressed 
“astonishment” at the delay granted by 
the U. S. Supreme Court to Associated 
Gas & Electric Company in preparing its 
reply in the Metropolitan Edison case, 
which involves the commission’s power 
to investigate service contracts between 
Pennsylvania subsidiaries of the Asso- 
ciated system and affiliated Hopson serv- 
ice companies. 


> 


Steam versus Hydro 


ENERAL Hugh S. Johnson, former 
New Dealer turned columnist- 
critic, writing in the World-Telegram in 
his usual terse and vigorous style, con- 
demns the administration’s hydroelectric 
expansion policy. While the data may 
not be new, the General’s excellent review 
seems worth summarizing : 

He points out that the idea of “white 
coal,” which intrigued the public for 
many years because of the popular as- 
sumption that hydro was far cheaper than 
steam power, has become wholly obsolete. 
In the old days it required eight times as 
much coal to produce a kilowatt hour as 
it does today, and as a result hydro power 
now costs 50 to 100 per cent more than 
steam in comparable modern plants. 
This despite the fact that coal combus- 
tion is still only 65 per cent’efficient, com- 
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pared with 90 per cent for water power. 

At the time the hydro idea gained its 
original popularity, it was felt that our 
coal resources would not last over two 
hundred years, but now a 4,000-year sup- 
ply is seen available. 

Production of hydro power requires 
little man power; steam requires ten 
times as much, so that to improve em- 
ployment the latter should be favored. 
Also, the transport of coal affords in- 
creased rail labor. 

The government’s present hydro pro- 
gram is handicapped by its lack of author- 
ity to build stand-by steam plants ; since 
power production is a by-product of navi- 
gation and flood control, logically it must 
be limited to hydro. Yet the lack of 
stand-by plants is an obstacle to efficient 
distribution. According to the General, 
a Pacific coast city failing to obtain its 
water-produced electricity had to call on 
the Federal government to send a war- 
ship into the harbor to provide electricity 
by steam. He also points out that silting 
behind dams may prove a future handi- 
cap to water-power installations. 

In conclusion he states that the actual 
cost of generating electricity is only 
about one-sixth of the retail price. There- 
fore, the question of installing hydro 
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plants is, in itself, of minor significance. 
The trouble is that it gives the govern- 
ment an excuse for subsidizing distriby. 
tion of electricity by grants to munici- 
palities despite the fact that there is no 
justification whatever for such subsidies, 

The Electrical World for March 12th 
contains an abstract of the detailed com- 
parisons of steam and hydro costs 
sented by Frank F. Fowle at the Fuel 
Engineering Conference in Atlanta. Mr, 
Fowle dealt at length with the question 
of subsidized hydro power. 
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Electric Output Comparisons 
Show Wide Variation 


HANGES in current weekly output of 
electricity, as compared with last 
year’s corresponding weeks, show some 
wide variations for individual systems. 
It is surprising to note that a number of 
systems — Consolidated Edison, Engi- 
neers Public Service, Middle West Corp., 
Northern States Power, Pacific Gas and 
Electric, Southern California Edison, 
and United Light & Power—were able 
to show gains over last year in the week 
ended April 9th. On the other hand, 
companies in highly industrialized areas, 
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FINANCIAL NEWS AND COMMENT 


such as American Water Works, Com- 
monwealth & Southern, Detroit Edison, 
and Niagara Hudson showed large de- 
dines. The accompanying table for 24 
systems was prepared by The Wall Street 


Journal. 
~ 


SEC to Curb Sales of Assets 


fee sale of utility securities and of 
utility assets owned by public utility 
holding companies was brought directly 
under the supervision of the Securities 
and Exchange Commission on April 19th 
by the promulgation of a new rule under 
§12(d) of the Public Utility Holding 
Company Act. This section authorizes 
the SEC to make such rules and regula- 
tions felt to be necessary. 

By the action of the commission, taken 
because virtually all the holding compa- 
nies have now registered with it, applica- 
tions must first be made on prescribed 
forms and the commission’s approval ob- 
tained. There are some exemptions, in- 
cluding the sale of any security the seller 
of which owns less than 5 per cent of 
those outstanding, and certain types of 
securities, and of assets where less than 
$50,000 is involved. 

No order of the commission approving 
or disapproving an application, it was 
stated, would issue until a public hearing 
had been granted; and the commission 
would approve the application only upon 
finding that the terms and conditions of 
the sale would not be detrimental to the 
interest of investors or consumers and 
would not tend to circumvent any provi- 
sions of the act. 


¥ 


Corporation Notes 


ene McCarter of Public Service 
Corporation of New Jersey indicated 
at the annual stockholders’ meeting in 
April that the company might reduce its 
dividend rate on the common stock from 
$2.60 to between $2.00 and $2.40. He 
expressed confidence that the rate would 
not drop below $2.00 and pointed out that 
the company is comfortably earning fixed 
charges and preferred dividends. In the 
twelve months ended March 3lst, $2.48 
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a share was earned, compared with $2.74 


in the preceding twelve months. Mr. 
McCarter pointed out that, despite the 
depression, taxes for 1938 were expected 


to increase to $24,000,000, which amount 


would be equivalent to nearly one-fifth of 
1937 revenues. 


Erratum, Re Public Service Elec- 
tric & Gas: In the table on Utility Pre- 
ferred Stocks, page 548 of the April 28th 
ForTNIGHTLY, Public Service Electric & 
Gas $5 preferred was listed with a cur- 
rent price of 88 and a yield of 5.7 per cent. 
This should have been a price of 112 and 
a yield of about 44 per cent. 


President Gifford at the American 
Telephone meeting stated that the com- 
pany is not contemplating any financing 
at this time. He pointed out that taxes 
now amount to over $9.00 per telephone 
and $7.00 per share, with an estimated 
increase of about $9,000,000 for 1938. 
Replying to a stockholder’s inquiry re- 
garding the possible effect of a 25 per cent 
rate reduction, as proposed by the FCC 
report, Mr. Gifford stated that such a 
reduction would leave no_ earnings. 
Stockholders indicated very clearly their 
dissatisfaction with the FCC report. 


Detailed studies of the Tennessee Elec- 
tric Power Company, chief operating 
subsidiary of the Commonwealth & 
Southern, are being made, and TVA Di- 
rector Lilienthal reported to President 
Roosevelt April 27th that he soon ex- 
pected to be in a position to resume con- 
versations with Wendell L. Willkie, 
president of the Commonwealth & South- 
ern. In the same connection, Jo C. Guild, 
president of TEP, said in his annual 
statement to stockholders: 

It is hoped that a satisfactory conclusion 
can be reached and that the facilities pri- 
vately owned which are taken over for 
governmental operation will be paid for at 
the amounts legitimately invested therein, 
and not at such a fraction of their value as 
they might be purchased under threat of 
duplication. Such a policy of making proper 
payments would restore confidence of in- 
vestors in public utilities’ securities and do 
more to enable the utility companies to sell 
securities to finance expansion programs... 
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INTERIM EARNINGS STATEMENTS 


No.of End System Earnings per Share (a) 


Months of Last Previous Per Cent Per Cent 
Electric and Gas Included Period Period Period Increase Decrease 


American Gas & Electric 12 Feb. 28(b) $246 $220 12% 
American Power & Light (P ei Nov. 30 6.36 5.92 7 
American Water Works 12 Dec. 31 1.14 1.52 

Boston Edison 12 Dec. 31 8.72 
Cities Service P. & L. (Pfd.) Sept. 30 

Columbia Gas & Electric 12 Dec. 31 
Commonwealth Edison Dec. 31 
Commonwealth & Southern (Pfd.) .. Feb. 28 (b) 
Consolidated Edison, N. Y. ......... 12 Mar. 31 (c) 
Consolidated Gas of Baltimore Feb. 28 
Detroit Edison 1 Mar. 31 
Electric Power & Lt. (1st Pfd.) .... Nov. 30 
Federal Light & Traction Dec. 31 
Inter. Hydro-Electric eA Dec. 31 
Long Island Lighting (Pfd. Dec. 31 
Middle West Corp. ..........+se0e- Sept. 30 (c) 
National Power & Light Nov. 30 
Niagara Hudson Power Dec. 

North American Co. .........-.+++: Dec. 
Pacific Gas & Electric Dec. 

Public Service Corp. of N. J. ...... 12 Mar. 
Southern California Edison 12 Dec. 31 
Standard Gas & Elec. (Pr.Pfd.) .... 12 Jan. 

United Gas Improvement Dec. 3 
United Light & Power (Pfd.) Feb. 
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Gas Companies 


American Light & Traction Feb. 
Brooklyn Union Gas Dec. 
Lone Star Gas Dec. 
Pacific Lighting Dec. 
Peoples Gas Light & Coke Dec. 
United Gas Corp. (1st Pfd.) Nov. 


Telephone and Telegraph 


American Tel. & Tel. (d) Mar. 
General Telephone Dec. 
Western Union Telegraph Dec. 
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Traction 


Greyhound Corp. .......scccccovce 12 Dec. 
Twin City Rapid Transit 12 Dec. 31 


Ne 
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Systems outside United States 


American & Foreign Power (Pfd.) .. 12 Sept. 30 (c) 7.70 \ 70 
International Tel. & Tel. (e) 12 Dee. 3l 1.60 ; 155 


* Estimated. 

(a) On common stock, unless otherwise indicated following name of company; in some 
cases, Federal surtax not deducted. 

(b) Report also published for month ending same period. 

(c) Report also published for quarter ending same period. 

(d) Parent company only. The consolidated statement for twelve months ended February 
28th showed $9.31, against $10.28 last year. 

(e) Excludes Spanish subsidiaries and Postal Tel. & Tel. Co. 

(f) For two months ending February 28th the company reported a net loss of $1,243,217 
compared with net income in 1937 of $536,134. 

(g) Before surtax $1.45. 
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What Others Think 


Wanted: A Long-range 
Federal Power Policy 


tT is unfortunate in a way that much of 
the current controversy over person- 
alities which has surrounded the Ten- 
nessee Valley Authority situation has 
served to obscure more important, more 
fundamental differences of viewpoints as 
to policy, not only with respect to TVA, 
but other Federal power projects as well. 
Maybe a congressional investigation will 
dig deep enough to reveal this basic prob- 
lem in its true perspective, and if so it 
would probably serve a better public pur- 
pose than merely determining who 
charged whom with what. 

It is obvious, for example, that no gov- 
ernment-owned utility can be a cost yard- 
stick unless its accounting is done on the 
same basis as that required of privately 
owned utilities. Yet it is not done this 
way. State regulatory bodies require 
uniform accounting systems of all intra- 
state privately owned utilities. Federal 
regulatory bodies require uniform ac- 
counting systems of interstate utilities. 

But government - owned _ utilities, 
whether municipal, state, or Federal, 
generally keep their books according to 
their own ideas on the matter. So long as 
this is the case, talk of yardsticks is 
wasted breath. 

Now this anomaly has appeared in a 
new form within the circle of govern- 
mentally owned utilities. The basis of 
power cost accounting at Bonneville dam 
will be different from that at Boulder 
dam. The government has followed a 
different rule in allocating to power its 
proportion of total Bonneville costs. 
Naturally, this causes uneasiness in the 
Boulder dam section. As the San Fran- 
cisco Chronicle stated editorially : 


This is serious to all users of Boulder dam 
power, for the cost charged to power at 
Bonneville is lower than at Boulder. This 
would not matter particularly if the dispar- 
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ity were between Boulder and TVA, which 
are not in the same competitive fields. But 
Bonneville and Boulder are near enough so 
their electricity users will be in competition. 
Boulder power users are in dire alarm over 
the prospect that their competitors in Bonne- 
ville territory will get cheaper electricity. 
This is not because it is cheaper to make 
electricity at Bonneville, but because the 
bookkeeping is not the same in the two 
projects. 

It has been a futile fight to get govern- 
ment-owned utilities under the same account- 
ing system required of privately owned utili- 
ties. The promoters of public ownership will 
not have it. They do not want their projects 
subjected to exact comparison with the pri- 
vately owned. They wish to leave things so 
~ use of taxpayers’ money can be con- 
cea 

But, as between its own utilities the gov- 
ernment ought to play fair with its cus- 
tomers by keeping the books alike in all of 
them. Boulder power users should not be 
put at a disadvantage by different bookkeep- 
ing at Bonneville. 


Bz why should it really be so “futile” 
as the Chronicle seems to concede, 
to have the Federal power projects play 
according to the same accounting rules 
that the government, in its regulatory 
capacity, lays down for the private elec- 
trical industry? Frank F. Fowle, well- 
known consulting engineer of Chicago 
and president of the Western Society 
of Engineers, suggested one answer in a 
technical paper before the Fuel Engi- 
neering Conference held in Atlanta, Ga., 
last February. He stated his own belief 
that it is because power from government 
projects “cannot be put to economical use 
for years to come if ever.” Mr. Fowle 
added : 

Advocates of such undertakings always 
point to collateral benefits, such as flood 
control, water supply, navigation, and soil 
erosion. If these benefits are real, their 
capital values can be estimated on a scien- 
tific basis from known facts, and then de- 


ducted from the total cost of the projects. 
Until this has been done, and as far as known 
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it has not been, there is no basis for credit- 
ing the total cost of these power projects 
with any deductions. 

Although the waste of public money in 
constructing uneconomic and misplaced 
power developments is very serious of it- 
self, perhaps the most serious aspect of 
these undertakings is the development of 
surplus power on a scale that seems wholly 
inexcusable. It cannot be doubted that this 
surplus will prove irresistible to politicians 
and radicals who wish to plunge the govern- 
ment into the power business, regardless of 
all opposition. The inevitable result of com- 
petition with regulated private industry 
which has already satisfied existing markets 
will be to destroy much of their business and 
prosperity, promote unemployment and dis- 
tress, and ultimately ruin thousands of in- 
nocent investors. 

Let it not be said that engineers failed to 
come forward with a remedy to safeguard 
private enterprise and the millions of peo- 
ple dependent on it. The best economic 
remedy which can now be devised is for the 
government to suspend the development of 
power on all of these projects, and in future 
develop only so much of the potential power 
as the private utilities can economically ab- 
sorb and distribute to the power markets of 
the country. Let the government codperate 
with private industry instead of engaging in 
ruinous competition with it. 


A somewhat similar viewpoint was ex- 
pressed last fall by Alex Dow, president 
of the Detroit Edison Company, before 
the Investment Bankers Association of 
America. Mr. Dow said in part: 


I am told that certain government opera- 
tions are intended to be a yardstick whereby 
I must measure my possibilities of costs and 
service. Their accepted costs are not the 
costs I am required to accept and publish. 
They omit taxation; they even forget to 
show certain Federal facilities granted to 
them out of tax moneys. I am compelled to 
allocate every chargeable cost to my electric 
business. They are so free from that re- 
quirement that where they have more than 
one function they charge electric costs to 
other functions, and in their allocations of 
investment they favor those functions which 
are supposed to be a yardstick for me, at the 
expense of functions which I do not assume 
and would not be permitted to assume. The 
allocation of costs of investment in the most 
notable yardstick operation, between flood 
prevention, navigation, and production of 
electric energy, is such as would not get past 
any straightforward public accountant. I 
surely am perplexed, when the set-up of the 
shining example which is set before me is 
such that no member of your association 
would permit it to go past as justifying his 
approval of an offering to investors. 
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iy there another side to this question? 
Can the elasticity if not the variation 
in Federal power cost accounting be de- 
fended? Morris L. Cooke, former REA 
head, gives a plausible explanation in 
sketching his “Design for a National 
Power Policy,” recently published in The 
New Republic. To Mr. Cooke’s way of 
thinking, the inherent differences in the 
respective functions and objectives of 
government, as compared with private 
enterprise, are clearly the reasons why 
the respective cost concepts must differ 
also. And this is true, even though we 
retain the notion of a Federal yardstick. 
Mr. Cooke states on this point: 


The advantages of public enterprise as a 
yardstick cannot be realized by attempting to 
set up a public enterprise in such manner as 
to duplicate a private enterprise in every de- 
tail, and then comparing the two. They are 
essentially different kinds of institutions, 
with different objectives. Comparison of the 
costs of identical component parts of tech- 
nical operations by a uniform system of 
cost accounting can indeed be useful; but 
comparison of the costs of a public enter- 
prise in its entirety with those of a private 
enterprise in its entirety is neither realistic 
nor practicable because of the variables in- 
volved. For instance, public agencies obtain 
their money at low rates and almost without 
exception amortize their investments. The 
private utilities, by their failure to amortize 
capital-debt, laid themselves open to the re- 
cent collapse of equity values. 

It is a recognition of and experiment with 
the variables that are important. A public en- 
terprise can make experiments and compari- 
sons on many fronts that private enterprise 
cannot or will not make. It can explore such 
things as the advantages and disadvantages 
of mass consumption at low rates, the extent 
to which electricity can be used advanta- 
geously on farms, and the influence on pro- 
ductivity and costs of good wages and su- 
perior working conditions. It can explore 
the part to be played by electricity as the 
“coordinating agent” in the promotion of a 
comprehensive conservation program. 

It would appear from the foregoing 
passage that Mr. Cooke does not think of 
Federal power operations in terms of an 
immutable yardstick but rather as a pace- 
maker—an electric rabbit, so to s 
with frankly admitted technical ad- 
vantages, such as low cost money and by- 
product status, which will allow it to en- 
gage in ever new experiments and poli- 
cies which the “pack” of utilities operat- 
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POSITIVE OR NEGATIVE? 


ing under orthodox financial policies may 
imitate if the maneuvers are successful, 
but which utility companies could never 
risk on their own initiative. 


A for the consistency of conduct as 
between different Federal projects, 
Mr. Cooke suggests: (1) a central de- 
termination of national power policy and 
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central administration of conformity to 
general policy; (2) regional operation 
and business management and regional 
application of general policy (including 
the making of rate schedules) to regional 
circumstances. While this suggestion is 
a little too general to fit the specific dif- 
ferences between Boulder dam and 
Bonneville dam, for example, Mr. 
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Cooke, without naming sections, gives us 
a significant additional thought along 
the same lines : 


While it is essential that national policy 
be observed, if we allow these considerations 
to deprive regional authorities of the flexi- 
bility necessary to their realistic operation, 
we fall into the same centralization mania 
that has made the holding companies a lia- 
bility to the utility industry. It is perhaps 
better to have electricity operations directed 
from Washington than from New York. But 
that is not the choice. On the other hand, 
unless the regional agencies have a consider- 
able measure of managerial direction, they 
will lose the vitality that results from close 
contact with local conditions. 

The transmission area of each particular 
major generating point, or of a combina- 
tion of generating points within a natural 
region, should be considered an individual 
operating region. The boundaries of such a 
region should not be exclusively delimited 
by geographical definition, but should be de- 
termined by the relation among physio- 
graphic factors, market factors, and the 
state of the technique of economical trans- 
mission of energy, and should be expanded 
or contracted according to circumstances. 

Each region should be administered and 
managed by a quasi autonomous public 
agency (an individual, a board, or a com- 
mission) authorized to promote and man- 
age and make contracts for the sale of elec- 
tric energy generated as a by-product of pub- 
lic works in the region, to determine the 
rate schedule for the region in conformity 
with recognized national policy, and in gen- 
eral to pursue activities appropriate to the 
principles and policies hereinbefore dis- 
cuss 

There should be established a central 
agency, or an existing agency should be uti- 
lized, to formulate general policy; audit the 
conformity of regional policies, rate sched- 
ules, and operations to general policy ; and in 
general serve as an agency to establish gen- 
eral conformity to national policy and co- 
ordination among regional agencies, but not 
to serve as an operating, business, or regional 
rate-making agency. 


r. Cooke goes on to state that al- 
though the possession of power 
resources by the Federal government has 
been usually an incident of other and pri- 
mary purposes, “the revenue from the 
generation and sale of power may be the 
critical factor that will pay for a com- 
prehensive coordinated program of con- 
servation and the development of neces- 
sary public works.” Mr. Cooke would 
have the electricity produced by multi- 


MAY 12, 1938 


purpose Federal dams transmitted by 
lines designed to become ultimately part 
of “an integrated transmission system 
operated or effectively controlled by the 
appropriate agency or agencies of goy- 
ernment.” 

However, whatever the instrumentali- 
ties—public or private—he would insist 
that the ultimate direction and effective 
control must be in public hands. The in- 
herent nature of government and “his- 
toric circumstances,” he says, “do not 
permit even momentary consideration of 
a partnership of equal powers in mak- 
ing appropriate arrangements.” 

On the question of price criterion, Mr. 
Cooke gives the following factors in- 
volved in the reasonable cost to be taken 
into consideration by the Federal govern- 
ment “in establishing wholesale rates and 
in stipulations influencing retail distribu- 
tion rates”: 

Rational allocation of the costs of multi- 
ple-purpose projects. 

Amortization of the allocated cost of con- 
struction during the life of the property. 

Interest. 

Taxes, as under the TVA, where a per- 
centage of gross is paid to the states. 

Cost of maintenance. 

Finally, Mr. Cooke insists that a power 
policy for the United States must recog- 
nize that the government in the lawful 
exercise of its rights as a proprietor of 
property remains always a government 
essentially charged with responsibility 
for public welfare. In the use of vast re- 
sources of water power and in the dis- 
posal of the electrical energy they pro- 
duce, considerations of policy, he says, 
“run far beyond mere proprietorship and 
must embrace the public functions for 
which governments exist.” 

Mr. Cooke, who may be recalled as a 
champion of the “little waters” doctrine 
of coordinated flood control and power 
development in the hinterlands, gives 
evidence that he has not abandoned his 
theories. “We must learn to control wa- 
ters as they fall on the land from the 
clouds and as they flow over our fields 
and in our streams.” In the handling of 
these waters both upstream and down- 
stream by methods we know now and by 
others yet to be devised, he believes that 
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the development and expenditures of hy- 
droelectric power will be on a scale quite 
beyond the outlook of present-day finan- 
cial accounting “but fully justified from 
the standpoint of social accounting.” 


n view of the prevailing controversy 
| over the TVA directorship, an edi- 
torial comparison by The New Republic 
of the views of Mr. Cooke and Dr. A. E. 
Morgan, recently deposed as chairman 
of the TVA by President Roosevelt, is 
of timely interest. The editorial passage 
was in part as follows: 


As recently as eighteen months ago, Dr. 
Morgan was asking equal representation be- 
tween the government and private interests 
in formulation of TVA power policy, which 
would be unfair to the public interest. Dr. 
Morgan was willing to have private power 
companies sold to. government bodies at a 
price that would permit “promoters’ prof- 
its’; he has asked that the compensation to 
be paid be submitted to arbitration, and has 
approved of “severance damages” supposed- 
ly to cover the loss in cutting off one part of 
the plant from the remainder. Mr. Cooke op- 
poses all these suggestions. In his opinion, 
Dr. Morgan is needlessly concerned lest 
pidéen subsidies” be given to public power 
plants. 

The TVA chairman admires the state 
utility commissions, whose record Mr. Cooke 
knows to be bad. Dr. Morgan’s suggestion 
that the utilities should buy power from the 
government and resell it at a rate to be fixed 
jointly by the Federal government and the 
utilities is illegal, Mr. Cooke points out, 
since the Federal government cannot inter- 
fere in intrastate prices for electricity. Fi- 
nally, Mr. Cooke draws an unfavorable con- 
trast between Dr. Morgan’s actions and 
those of the two other members of the board, 
who have fought against the unfair tactics 
of the private power interests, have helped 
large cities in the TVA region to get their 
own service, and have codperated fully with 
the Rural Electrification Administration. 
Reluctantly, we are forced to agree that an 
investigation of the TVA is now desirable. 


But will such hydroelectric develop- 
ment continue to be economical “by 
methods we know now” ? Social implica- 
tions perhaps more far-reaching than im- 
portant economically may lie behind the 
recent announcement by the General Mo- 
tors Corporation of its entry into the 
Diesel engine field. Describing the new 
“vest pocket” Diesel generator, The New 
York Times stated editorially : 


It is estimated that with one of the “pack- 
aged power” units, which will be assembled 
at the Cleveland plant, the small factory or 
large farm will be able to secure electricity 
—no matter how far from the source of 
large commercial power supply—for as lit- 
tle as 2 cents a kilowatt hour, at the present 
price of Diesel fuel. What this might mean 
in independence of utility rate structures and 
in decentralization of industry stimulates the 
imagination, Already the big Diesel-electric 
units for railroad use, manufacture of which 
will be expanded at the La Grange (lIll.) 
plant of the corporation, have shown such 
operating economies that it is held if they 
were to supplant steam for switching engines 
alone, a saving of $52,000,000 annually 
would be effected for the country’s railroads 
and the new equipment paid for in five years. 


H™ could this affect the grandiose 
schemes for public power trans- 
mission and distribution? The Portland 
Oregonian editorially raises this interest- 
ing question with specific relation to the 
distribution problem of Bonneville dam. 
It stated: 


The public utility district is founded on 
present methods of generating, transmitting, 
and distributing current. Yet it begins with- 
out physical equipment. Its sole resource is 
the power to tax. The property not only of 
prospective users is made to underwrite the 
distributing project, but the property of 
others, such as railroads, timberland own- 
ers, private electric utilities, is made to un- 
derwrite the cost of “cheap power.” 

Until it buys or builds a distributing sys- 
tem the public utility district has nothing 
on which to hook Bonneville or Diesel power. 
If “package power” is going to make dis- 
tributing systems unnecessary, public utility 
districts might as well fold up. You can 
hardly expect the taxpayers to buy or un- 
derwrite the purchase of a lot of package- 
power plants to be distributed among farm 
and city dwellers. 


Finally, one wonders what the wide- 
spread use of small “vest pocket” gen- 
erators would do to the elaborate system 
of central station lines now being con- 
structed in rural areas with REA funds. 
It may be that the Diesel-packaged power 
units will not become nearly so revolu- 
tionary a factor as here suggested, but it 
is just one piece of evidence that has re- 
cently bobbed up to show that the Fed- 
eral government is undertaking serious 
responsibilities with the taxpayers’ 
money when it embarks on a pretentious 
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program of power production and dis- 
tribution. Management has made errors 
in judgment before but capital has al- 
ways paid for them. When the govern- 
ment makes similar errors, however, it 
can expect to hear from the taxpayer in 
no uncertain terms. All of which would 
indicate that what the Federal power pro- 
gram advisers need right now perhaps 
more than anything else is a long-range, 
comprehensive, uniform power policy, 
but there does not seem to be much prog- 
ress in immediate prospect. 


—F. X. W. 


BONNEVILLE TO UNDERCUT BouLper. Editorial. 
San Francisco Chronicle. March 10, 1938. 


Nation’s Power Suppiy. Paper presen 
Frank F. Fowle at Fuel Engineeri ond 


neering 
ference, Atlanta, Ga. February 8, 1938, 


Some Puzzies or A Pusiic UTILity May. 
Address by Alex Dow before Public Utilj- 
ties Forum at the Twenty-sixth Annual 
Convention of the Investment Bankers As- 
sociation of America, White Sulphur 
Springs, W. Va. November 4, 1937. 


DesicN For NaTIONAL Power Poticy, B 
Morris Cooke. The New Republic, 
March 2, 1938. 


TROUBLE IN THE TVA. Editorial. The New 
Republic. March 16, 1938. 


Dieses anp INpustry. Editorial. The New 
York Times. January 24, 1938. 


Pacxace Power. Editorial. The Oregonian 
February 28, 1938. . 





Facsimile Broadcasting Enters the 
Communications Picture 


T the recent annual meeting of the 
National Association of Broadcast- 
ers at the Willard Hotel in Washington, 
there was on display one of the new 
facsimile machines. It is a simple and 
relatively inexpensive mechanism which 
attracted considerable attention from the 
delegates and convention guests, includ- 
ing FCC Chairman McNinch. Utilizing 
a light-and-shadow sensitivity process 
somewhat similar to the half-tone engrav- 
ing method long in use, this machine, not 
much bigger than a normal typewriter or 
adding machine (which it more nearly 
resembles), will reproduce in your own 
home with neither ink nor type, “copy” 
broadcast from a central station at the 
rate of an inch a minute. While this 
seems slow, it can and doubtless will be 
speeded up. 

The detailed mechanics of the new 
facsimile process vary according to the 
several makes and models now in the 
field. Generally speaking, a little “scan- 
ning bulb” moves horizontally across the 
copy page at the broadcasting station and 
transmits the surface arrangement via 
electrical waves to the home set where 
sensitive bulbs pick up the signals and 
reconvert them into impulses controlling 
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a pen-like attachment moving horizon- 
tally across a page of ordinary carbon- 
backed paper. The effect is fuzzy but 
quite legible if the “copy” type is not too 
fine. Much further development is doubt- 
less in order, but on the whole it is safe 
to say the facsimile radio transmission 
has definitely arrived. It is no longer an 
experiment. 


N™ what will all this mean to the 


communications industries of 
America, especially with respect to their 
regulatory aspects? Miss Ruth Brindze, 
noted advocate of consumers’ rights, 
raised some provoking questions in this 
field in a recent article in The Nation. 


She stated: 

The technical problems are far simpler 
than the social and economic ones, for if the 
development of facsimile broadcasting con- 
tinues, as there is every reason to believe 
that it will, city folks as well as those who 
live on the farms can be supplied with news- 
papers and other reading material by radio. 
The Radio Corporation’s facsimile receiver 
is already equipped with a blade for cutting 
the printed rolls of paper into convenient 
page sizes. With the addition of a simple 
binding device, books and magazines may be 
produced by the little radio printing machine. 
The possibilities are unlimited. As events 
take place, as history is made, the facsimile 
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SIMPLE—WITH HIS FLORIDA 
FISHING EXPERIENCE 


machines will produce directly in the home a 
contemporaneous printed record. No news- 
papers will be able to compete. Facsimile 
will be faster, more convenient, cheaper. At 
the trivial cost of the rolls of paper and the 
electric current, the audience will be sup- 
plied with more printed matter than it can 
read. Every day’s paper may be as bulky 
as the Sunday Times; magazines and books 


623 


te achieve a circulation of a hundred mil- 
10n, 

Even now, before large-scale production 
has been begun, it is estimated that a fac- 
simile receiving machine can be profitably 
sold for less than $40. Eventually ....a 
visual recording device will be included in 
the same cabinet with the apparatus for re- 
ceiving oral broadcasts. And everyone will 
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have one, for perhaps the only way of 
getting a newspaper and other printed matter 
will be by radio. Television has not yet 
been perfected; the audience must await 
the solution of technical problems before 
movies can be produced in the home. But 
facsimile is ready today. 


Miss Brindze went on to state that both 
the FCC and the promoters of facsimile 
devices are aware of the potentialities of 
the machine, but are inclined to soft- 
pedal its immediate possibility as a rival 
of existing newspaper service by sug- 
gesting that it should be a “supplemental” 
service. She hinted that the existing 
newspaper industry may try to obtain 
control of facsimile for obvious reasons 
and added: 


The present policy of the Federal Com- 
munications Commission on _ facsimile 
broadcasting is one of cautious planlessness. 
Licenses are being issued for experimental 
purposes and on a temporary basis. This 
relieves the commission of the necessity of 
determining immediately who shall control 
the machines so that their operation will be 
‘Gn the public interest.” ut temporary 
privileges have a way of achieving perma- 
nency in the radio world. Eight licenses have 
already been issued—to Stations WGN, 
Chicago; WSM, Nashville; KSD, St. Louis ; 
WOR, Newark; WHO, Des Moines; WGH, 
Newport News; KFBK, Sacramento; and 
KMJ, Fresno; and a raft of other applica- 
tions have been filed. Stations which have 
been willing to spend a modest fortune on 
facsimile experiments will have a strong 
argument for being permitted to continue 
visual broadcasting when the service proves 
successful. 

Facsimile offers interesting possibilities of 
profit to the radio stations. It can be trans- 
mitted on the regular wave lengths and by 
means of existing broadcasting equipment. 
Moreover, instead of remaining idle for six 
or more hours out of every twenty-four, the 
machines can be kept busy transmitting 
printed news and paid advertising. The 
licenses so far amen permit the stations to 
use their wave lengths for visual service 
only between midnight and six in the morn- 
ing, but eventually visual as well as oral 
broadcasts may be permitted at any hour. 


A’ evidence that Miss Brindze is cor- 
rect in her suggestion that members 
of the FCC are alive to the social and 
technological implication in facsimile 


broadcasting, note the following passage 
from an otherwise polite and noncom- 
mittal speech by Commander T. A. M. 
Craven, newest member of the FCC, 
given at the very Washington assembly of 
the National Association of Broadcasters 
where the facsimile device was displayed. 
Said Commander Craven : 


Today, in all industries there are many 
problems involving labor, and all thinking 
people are of the opinion that with the 
modern technological trends, it is essential 
that the nation ascertain methods to secure 
employment for people who have been dis- 
placed as a result of the applications of new 
inventions. Radio itself was a new invention 
which caused a net increase of employment 
and upon which there has been founded a 
vast new industry. Hence, we should not 
forget that even in radio there is a respon- 
sibility upon those engaged in the business 
to so plan future technological development 
that consideration will be given to the social 
trends of modern times. Since radio is 
such a young art, it would appear that there 
is a great opportunity for the industry to 
contribute toward the public welfare in 
establishing new phases of the industry 
which will in part take up the slack of un- 
employment caused by other modern tech- 
nological trends. To do this, the industry 
must plan on tremendously broad lines and 
utilize vision and economic planning of a 
character which has hitherto not been at- 
tempted by many other industries. Here is 
an opportunity which requires, however, 
greater cooperative effort on the part of 
individuals than hitherto thought possible. 
I am sure you must realize that I am re- 
ferring to such new developments as 
facsimile, television, and ultra short wave 
broadcasting, and the consideration of the 
effect of these new developments upon the 
existing structure. 


There is much food for thought here 
not only for the radio and newspaper in- 
terests directly affected but also for the 
telegraph and telephone industries which 
participate indirectly in the function of 
our existing national news-communica- 
tion services. 


Next—Tue Rapio Newspaper. By Ruth 
Brindze. The Nation. February 5, 1938. 


Appress of Commissioner T. A. M. Craven 
before the Sixteenth Annual Convention, 
National » Association of Broadcasters, 
Washington, D. C. February 15, 1938. 
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The March of 
Events 


Supreme Court Dismisses 
Appeal 


[% a per curiam opinion, the U. S. Supreme 
Court on April 25th dismissed the appeal 
of the Tennessee Electric Power Company 
against a $4,300,000 PWA loan and grant for 
a municipal power system at Chattanooga. 
The court’s action was based on its decisions 
of last January rejecting challenges by the 
Duke Power Company and Alabama Power 
Company of the government’s policy of finan- 
cial support to municipal electric plants in 
competition with private enterprise. 

Dismissal of the Tennessee Electric suit 
was hailed as a victory for Secretary of the 
Interior Ickes, who had already won against 
the utility in the District of Columbia Ap- 
pellate Court. The 6-line finding of the Su- 
ioncog Court merely cited the Duke and Ala- 
ama Power Company decisions as its prece- 
dents. 


House Votes Dam Fund 


fs. House on April 25th reversed two 
earlier votes and approved a $2,613,000 
appropriation to start construction on the 
Tennessee Valley Authority’s Gilbertsville 
dam in Kentucky. The item was in the con- 
ference report on the Independent Offices 
Bill. The vote was 159 to 152. 

The Gilbertsville dam item to start a proj- 
ect estimated to cost about $112,000,000 was 
first rejected by a House appropriations sub- 
committee and then voted down on the floor, 
this rejection being confirmed when the House 
conferees asked for instructions several days 
before the item was voted on. 


Bonneville Rates Fixed 


Anes J. D. Ross on April 20th 
formally announced that Bonneville 
power would be sold on a basis new to the 
United States, but tried successfully in On- 
tario—the kilowatt year. 
_ Rates for a kilowatt year to the public util- 
ity district or private utility which purchases 
Bonneville power—the project will not retail 
direct to consumers were expected to be an- 
nounced by the Federal Power Commission 
at Washington. 

Mr. Ross said that the kilowatt year sales 
unit is based entirely on the cost of produc- 
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ing power and is an attempt to get away from 
present practices of selling power “from the 
old scarcity standpoint.” He said: 

“Consumers now pay for millions of kilo- 
watt hours of electricity that they do not use. 
Immense quantities of water power are 
wasted over the dam because people will not 
pay exorbitantly high rates.” 

A kilowatt year is 1,000 watts furnished 
day and night for twelve months, or 8,760 
kilowatt hours of electricity. By buying elec- 
tricity on that basis, at cost, the distributing 
city, company, or power district will be in- 
spired to encourage customers by low rates 
to use all the power needed, rather than to 
limit their use of the abundant flow of energy. 


FPC Sets Hearings 


ep Federal Power Commission recently 
announced that it had ordered three hear- 
ings held on interlocking directorate applica- 
tions involving fifty-eight officials in three 
major utility holding company systems. Each 
of the officials has been ordered to make fur- 
ther showing that neither public nor private 
interests will be adversely affected by reason 
of his holding interlocking positions. Each is 
holding such positions at present through 
conditional authorization previously granted 
by the commission. 

Hearing on the applications of fourteen 
officials in the American Water Works & 
Electric Company system has been set for 
May 20th. The interlockia directorate appli- 
cations of twenty-four officials in the Asso- 
ciated Gas & Electric System have been set 
for hearing May 27th, and the applications of 
twenty officials in the Consolidated Gas, Elec- 
tric Light & Power Company of Baltimore 
system have been set for hearing June 3rd. 


Power Pacts Altered 


wo modified contracts dealing with the 
use of Boulder dam power supply by the 
Los Angeles Bureau of Light and Power 
and the Metropolitan Water District were 
approved tentatively last month in Washing- 
ton by Secretary of the Interior I 
One contract dealt with the deferring of 
use of 36 per cent of the power plant 7" 
by the water district until June 1, 1940. 
other concerned the construction of a third 
circuit to Boulder dam to supply the Bureau 
of Light and Power with an additional block 
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of energy which would be needed by next 
year. 

Announcement that the contracts had been 
submitted by a solicitor to the Secretary of 
the Interior and given tentative approval was 
made in Washington by Northcutt Ely, at- 
torney for the power bureau. 

It also was announced that copies of the 
contracts had been dispatched to the seven 
governors and members of Congress of the 
seven Colorado basin states with a request 
for comment, the deadline for suggested 
changes or objections being set for May 9th. 

Originally the district had contracted to 
use the large amount of power in its five 
pumping plants which will boost the water 
over mountains from its intake at Parker 
dam. By this contract the district would have 
been forced to accept and begin paying for 
the power on June Ist of this year. Through 
the new contract the district will not receive 
the power until June 1, 1940, at which time 
it is expected that the aqueduct will be com- 
pleted and ready to use the energy. 

Attorney Ely said that a stipulation had 
been written into the contract providing that 
Arizona, Nevada, and other interests would 
be reimbursed for the amounts they would 
have received if the original contract had 
been held in force. 


Bridges Criticizes Garner over 
TVA 


V= President Garner cleared the way on 
April 19th for launching the $50,000 con- 
gressional inquiry into the Tennessee Valley 
Authority by appointing Senator James J. 
Davis, Republican of Pennsylvania, as the final 
member of the joint committee. 

The appointment brought a sharp attack 
from Senator H. Styles Bridges, Republican 
of New Hampshire, and a leader in the fight 
for an investigation of the TVA. He con- 
tended that “the Roosevelt administration” 
had kept him from being a member of the 
joint congressional investigating committee. 


He asserted that under Senate custom Sena- 
tors who have done “the initial — work” 
for and have procured passage of investiga- 
tion resolutions have been named to inquiry 
committees. Senator Bridges added: 

“Precedent and courtesy in the TVA in- 
vestigation have been thrown overboard. | 
hope the investigation will be fair, impartial, 
and searching. Had I been named I would 
have leaned over backwards in maintaining 
that attitude. This is not a political investi- 
gation in any sense of the word. The TVA 
is not the personal property of the New Deal 
or of the Republican party, but of the Ameri- 
can people.” 

The joint committee has formally elected 
Senator Donahey chairman, and Representa- 
tive Mead vice chairman. 


Puerto Rico Project Opposed 


ARROLL G. Walter, New York counsel for 
the Puerto Rico Railway, Light and 
Power Company, a Canadian corporation, on 
April 19th began the presentation of testi- 
mony in an injunction suit before U. S. Dis- 
trict Judge Robert A. Cooper whereby the 
utility company hopes to prevent the exten- 
sion into San Juan of government power lines 
to serve the Federal and Insular government 
agencies. 

The power line extension came as one of 
the first of the New Deal activities for island 
rehabilitation, and both the Insular and Fed- 
eral authorities contended that it did not vio- 
late the company’s franchise. They asserted 
that it carried out the mandate of the Insular 
legislature in the form of a concurrent reso- 
lution passed in March, 1935, ordering the 
government’s hydroelectric service to make 
an extension into the San Juan district. 

The company contended that although its 
franchise was not exclusive, an agreement of 
1909, when the Insular government embarked 
on its electric program, stipulated that the 
government, in lieu of the company’s sur- 
render of certain water sources, would not 
compete in the company’s territory. 


Arizona 


Rate Cuts Approved 


HE state corporation commission recently 
approved voluntary rate reductions in 
Phoenix for large users of electricity and in 
Gila Bend for all users of light and power. 
The Central Arizona Light and Power 
Company filed a new rate for the benefit of 
large consumers, providing a charge of $140 
for the first 30 kilowatts of power or less of 
demand required by large firms and hotels to 
operate all equipment. The $140 charge repre- 
sents the minimum. For the next 170 kilo- 
watts demanded, the price is $2 per kilowatt; 
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and for all additional kilowatts demanded the 
rate of $1.50 per kilowatt. 4 

The rate for use above the minimum 1s one 
and one-tenths cents per kilowatt hour for 
the first 175,000 kilowatt hours, and 8 mills 
per kilowatt hour for all additional. 

The demand is based on a kilowatt of 
power and the use on kilowatt hour. : 

The new Gila Bend rates applicable to rest- 
dences and business firms places « $3 mini- 
mum, instead of $3.50, with charges for use 
of 50 kilowatt hours reduced from $4.25 to 
$3.75; 100 kilowatt hours, cut from $7.50 to 
$5.95, and 200 kilowatts from $12.75 to $8.95. 
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Arkansas 


Votes to Acquire Gas System 


HE Little Rock city council voted unani- 
BE Bote to proceed with its plan to ac- 
quire the distribution system of the Arkansas 
Louisiana Gas Company in that city for future 
municipal operation in a special meeting on 
April 21st. 

A resolution authorizing Mayor Overman, 
with approval of the council’s utility com- 
mittee and the council, to take such steps as 
were necessary to acquire the distribution 
system by “purchase, condemnation, or in any 
other lawful manner” was adopted. 

The proposal to acquire the distribution 
system was offered to the city council on April 


18th by Mayor Overman and the utility com- 
mittee. The original resolution was dis- 
carded and a substitute adopted. The only 
change was that the mayor was authorized to 
take necessary steps upon approval of the 
utility committee and the council. The origi- 
nal resolution provided that the mayor and 
committee could execute contracts and fix 
fees subject to council approval. 

Thomas Fitzhugh, chairman of the state 
utilities commission, explained that the city 
might purchase the gas distributing properties 
directly from the holding companies, or fail- 
ing in that could appeal to the commission to 
appraise the properties for the purpose of fix- 
ing a valuation. 


Florida 


Utility Winner 


AS alternative writ of mandamus obtained 
recently by the city of Miami, under 
which it was sought to force the Florida 
Power & Light Company to submit its books 
and records to examination by Thomas E. 
Grady, indicted city rate and traffic official, 
for investigation into alleged discriminatory 
rates, was quashed last month and the entire 
proceeding dismissed in an order signed by 
Circuit Judge H. F. Atkinson. 

The judge held that the city has the power 
under its charter to regulate public utilities 
and that the franchise ordinance allows the 
city to inspect the records at reasonable times, 


but that “it does not appear from the petition 
and writ that any attempt has been made to 
regulate the operations of the Florida Power 
& Light Company prohibiting unjust dis- 
crimination in service or rates.” 

In the absence of such an ordinance, the 
court held, the city’s demand upon the com- 
pany to permit its books and records to be 
inspected by Grady or any other representa- 
tive of the city was “premature and therefore 
unreasonable.” 

Grady, on April 23rd, appealed directly to 
the state supreme court for his freedom. His 
attorneys told the court information filed 
April 15th against Grady charged no offense 
under Florida law. 


Idaho 


Rejects Bonneville Power 


ORMER Governor C. Ben Ross, in an inter- 
view last month, said that the “state of 
Idaho doesn’t need Bonneville dam power.” 
He added that transmission of Bonneville 


power to Idaho was unnecessary. He said: 

“We have many Snake river sites where 
we can develop all the power we will ever 
need. We can build our own power plants for 
what it would cost to bring Bonneville power 
into southern Idaho.” 


Kentucky 


Utility Sues to Force Tax Levy 


A suit was filed in Federal district court on 
A April 18th by the Kentucky-West Vir- 
ginia Utilities Company, owner of the electric 
power and water franchises at Barbourville, 
for $12,476.61. 

A judgment for $6,610.90, representing the 
city’s light and water bill for the period from 
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June 1, 1936, to March 1, 1938; a mandamus 
to force the city officials to ap sufficient 
taxes to pay a judgment of $5,797.71 obtained 
in Federal court at Lexington September 14, 
1936, and a judgment for $68 in costs were 
asked in the company’s bill of complaint. 
Officials of Barbourville instituted the pre- 
vious suit. It attacked the franchises under 
which the utility company operated. The 
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court ruled the franchise valid and, on a 
counterclaim entered by the utility concern, 
granted the company the $5,797.71 judgment 
which has not been paid. 


An effort by the corporation to levy om the 

city’s property failed when the United States 
Marshal could not find any property on which 
to execute an attachment. 


M ichigan 


Gas Dispute Faces Court 


R= MMENDATION that the city of Detroit 
take the gas rate controversy before the 
state supreme court, provided the state public 
utilities commission followed an opinion of 
Attorney General Raymond W. Starr, was 
made on April 22nd to the city council by the 
corporation counsel. 

Starr had previously stated that the state 
commission should assume jurisdiction in 
Prosecutor McCrea’s petition for an investi- 
gation of Detroit City Gas Company rates. 

James H. Lee, of the corporation counsel’s 
staff, told the council that, according to Starr, 
the commission would not have jurisdiction 
in the case if a contract existed between the 
city and the company. The city contended 
that the contract did not exist, and Lee said 
that the city should control its own utilities, 
with objectors to rates having recourse to the 
city council. 

With regard to the so-called “Detroit plan,” 
Lee said the only objection to it had come 
from McCrea, who “has spent thousands of 
dollars of the taxpayers’ money on a grand 
jury investigation of the gas situation.” Al- 
though the investigation was completed some- 
time ago, there had been no report, he said. 

Three members of the council asserted, 
upon learning of Starr’s decision, that if the 
utilities commission followed Starr’s advice, 
they would ask the corporation counsel to ap- 
peal to the state supreme court. The gas 
company was expected to take similar action 
if the commission sought to take over juris- 
diction in the case. 

Starr held that the commission had power 
to fix the rates but said the commission had 
no authority to investigate McCrea’s charges 
of irregularities, corruption, and fraud on the 
part of unnamed city officials. 


Gas Hearing Scheduled 


T HE state public utilities commission re- 


cently set May 12th as the tentative date 
to hear the application of the Washtenaw 
Gas Company’s petition for the right to ap- 
peal from a commission order that denied it 
permission to s upply its customers with natu- 
ral gas imported from Texas. 

The appeal was demanded by the Washte- 
naw Gas Company and the Michigan Gas 
Transportation Company, which would tap a 
pipe line that now supplies Texas gas to 
troit. 

The state commission has ruled that the 
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Washtenaw Gas Company should explore 
Michigan markets before turning to other 
states for its fuel supply. 


Municipal Utilities Escape Tax 


Frorts of the state board of tax adminis- 
tration to impose the 3 per cent use tax 
on sales of municipally owned public utilities 
were abandoned last month. Attorney 
eral Raymond W. Starr informed the board 
he found no authority for the collection of 
this tax. The state supreme court, in a Wyan- 
dotte test case, already had prevented the 
board from collection of the 3 per cent sales 
tax from the same utilities. 

Draper Allen, state sales tax administrator, 
had contended the new use tax was a con- 
sumer tax and that therefore it was collecti- 
ble on sales of electricity, steam, gas, or water 
by municipal utilities. Starr quoted the Wyan- 
dotte case, which held municipalities are not 
mentioned in the Sales Tax Act. He said the 
same conclusion had been arrived at with re- 
spect to the Use Tax Act. 


Utility Values Raised 


Aes on Michigan’s railroads and 
telephone and telegraph companies were 
recently Tocreased $16,000,000, John N. Fegan, 
state tax commissioner, has revealed. 

Tentative assessments for railroads totaled 
$220,645,000 as compared to a final 1937 as- 
sessment of $214,305,000. Tentative assess- 
ments for telephone and telegraph companies 
were $128,391,100, as compared to a final 
figure of $118, 760, 100 last year. The final 1938 
assessments, it was said, would be fixed by 
May 10th, 

A tentative increase of $7,400,000 in the 
Michigan Bell Telephone oa gs assess- 
ment was the largest recorded. Tax com- 
mission records _— roduced to show that 
the omnes last ad a net operating in- 
come of $10,208,591 laed that it added $7, 

000 to its ts ig spite of a depreciation 
figure of $6,589 

For the read Union Telegraph Com- 

any, the tentative assessment was lex: at 
$4,000, 000, an increase of $580,000. $6,250,- 
000 assessment for the American Telephone 
and ToS e755 000 Company represented an in- 
crease of 

Taxes pot ne from public utilities are 
based on the average tax rate in Michigan. 
This preraee is $26.18 per $1,000, as compared 
to $25.57 last year. 
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Mississipp1 


City’s Right to Use TVA Power 


Upheld 


HE U. S. Fifth Circuit Court of Appeals 
to April 15th held that the Mississippi 
Power Company could not legally prevent 
Aberdeen from using public funds to con- 
struct an electric distribution system using 
power from the Tennessee Valley Authority. 

The power company sought in November, 
1935, to prevent Aberdeen from securing 
money from the Public Works Administra- 


tion to construct a plant to connect with TVA 
power lines. The case was dismissed by Judge 
Allen Cox in the lower court. 

The power company contended it secured 
a franchise from the city when it purchased 
the city power plant in 1926 and that erection 
of another plant would result in unfair 
competition. The court held that in the fran- 
chise there “is no covenant that the city will 
never again construct an electric distribution 
system. Exclusive franchises are forbidden 
in Mississippi.” 


2 
Nebraska 


Authority Challenged 


| ype wagye- of nine private power 
companies operating in Nebraska last 
month questioned the right of the state rail- 
way commission’s attempt to establish a uni- 
form system of accounts for them without 
specific legislative authority. 

They pointed out that although the con- 
stitution sets out such powers in general, the 
legislature to date had not specified such ac- 
tion. As a result, they asked the matter be 
held in abeyance until and if the legislature 
should provide that authority. 

The utilities also challenged the need for 
uniform accounts, asserting they questioned 
what the commission would do with the in- 
formation after it received it. To make such 
reports, they said, would necessitate consider- 
able additional expense, in view of the fact 
the material would have to be submitted on a 
daily basis, 

The proposed accounting system would be 

patterned after that now required by the Fed- 
eral Power Commission. The power com- 
pany representatives, however, asserted they 
were challenging the Federal agency’s au- 
thority in that connection and for that reason 
also wanted the matter deferred as pertaining 
to the state commission. 
_ Commissioner Good presided at the hear- 
ing. Commissioner Maupin reiterated his 
position that the uniform accounting system 
should be extended to embrace municipalities 
and public power districts. 


Reject Rate Cut Offer 


TS North Platte city council rejected an 
offer of the Northwestern Public Service 
Company last month for a 7 to 10 per cent 
electric rate reduction, and decided to make 
its own survey to determine a “fair and equi- 
table” rate. 

‘The council voted to employ Robert Fulton, 
Lincoln utility engineer, to survey the power 
rate structure in North Platte. He is to be 
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paid not more than $1,500 for his work. 

The rate dispute arose after the council 
passed a resolution calling for a 40 per cent 
reduction. The company averred any cut at 
all would be out of the question, but later sub- 
mitted its offer to decrease residential elec- 
tric rates 7 per cent and commercial rates 10 
per cent. 

Councilmen explained they were motivated 
by a desire to get lower rates before the com- 
pany is sold to the state’s public power dis- 
tricts, which are negotiating for the purchase 
of the Northwestern firm and other private 
power companies. 


Gas Contract Renewed 


TS board of the metropolitan utilities dis- 
trict which supplies Omaha with water 
and gas, voted recently to renew its contract 
with the Northern Natural Company, 
under which the company supplies the district 
with 40 per cent or more of the city’s gas re- 
quirements, for at least two years. The con- 
tract will continue until either party gives six 
months’ notice. 


Signs Power Contract 


EBRASKA’S “little TVA” hailed signing of 

contracts last month for purchase of 
Hastings municipal power from the Tri- 
County Public Power and Irrigation District 
as the first definite step in the public district’s 
plans for an integrated statewide power grid 
system. 

The city council approved the contracts and 
steps were taken to complete connection of 
city and Tri-County lines. Pending comple- 
tion of Tri-County power plans, current will 
be supplied from plants of the Loup river dis- 
trict at Columbus, with which Tri-County has 
an interconnection agreement. 

Under the agreement, roy will pur- 
chase a minimum of 3,000,000 kilowatt hours 
annually, on a sliding scale which will average 
around 6 mills per kilowatt hour. 
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North Carolina 


FPC Ruling Attacked 


HE U. S. Circuit Court of Appeals at 

Richmond, Va., heard arguments last 
month on the appeal of the Carolina Alumi- 
num Company for a license to construct a 
hydroelectric plant on the Yadkin river near 
Tuckertown, N. C. 

The Federal Power Commission, in sup- 
port of its refusal to grant the license and to 
grant a review of the case, contended the 
plant would cause “serious fluctuations” in the 
Pee Dee river in South Carolina. The com- 
pany, in arguing for permission to erect a 
1,320-foot long dam, contended the project 


would not affect the navigability of the Pee 
Dee river and that the Yadkin river, which 
flows into the Pee Dee, is not navigable. 

The case was appealed after the FPC last 
November refused to issue a license for the 
project and in December denied an application 
for a rehearing. The commission contended 
its action should be sustained because the 
applicant presented no new matter in seeking 
a rehearing, and granting or denying of the 
application was within “the sound discretion 
of the commission.” The FPC said it found 
the project would affect the interests of inter- 
state commerce and that the finding was sup- 
ported by “substantial evidence.” 


- 
Ohio 


Phone Rate Case Settled 


ONG-awaited settlement of the 14-year-old 
Ohio Bell Telephone Company statewide 
rate case was approved by the state utilities 
commission on April 26th providing for re- 
funds totaling $7,225,000 to telephone sub- 
scribers, Payment of refunds would begin 
within ninety days under the state commission’s 
order and would be completed as expeditiously 
as possible. Columbus subscribers will receive 
$1,434,441 in refunds, the largest of any city 
involved in the rate litigation. 

Randolph Eide, president of the telephone 
company, in a statement following the decision 
of the commission, said the company did not 
concede that its rates were excessive in the 
years covered by the litigation but had ac- 
cepted a compromise because he and his asso- 
ciates believed that “the best interests of the 
public, and, I hope, of the company will 


be served by bringing this matter to an end.” 


PWA Clears Way for Plant 


HE Public Works Administration re- 
cently cleared the way for final action on 
a loan and grant of $1,515,000 to Sandusky 
for construction of a municipal power plant. 

A conference held in Washington last 
month between city and PWA officials 
evolved a plan under which the city commis- 
sion wad authorize issuance of $17,500 in 
bonds for sale to PWA to provide money 
with which to prepare specifications for the 
project. 

Upon approval of the plan by the commis- 
sion and the PWA legal counsel, the city 
would submit to the voters in the November 
general election a $1,085,000 bond issue to 
float a PWA loan for the project. The grant 
would total $430,000. 


* 
Oklahoma 


Utility Valuation Hiked 


HE assessed valuation of the Oklahoma 

Gas and Electric Company was increased 
more than $5,000,000 over the return made by 
the company in the schedule approved April 
llth by the state board of equalization. 


The board fixed the valuation at $25,015,000 
against $24,365,000 last year and the company 
return of $19,865,510. Money and credit of 
the company were valued at $898,845. 

Valuation of the Oklahoma Power and 
Water Company, Sand Springs, was fixed at 


Oregon 


Rate Cut Announced 


REDUCTION of 
annually in the electric rates of the Idaho 
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approximately $100,000 N. 
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Power Company, of which $10,000 applies to 
Oregon customers, was announced recently 
. Wallace, state utility commissioner. 
Wallace said the reduction chiefly benefits 
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residential users of electricity in the lower 
consumption brackets. It includes a 10 per 
cent decrease in minimum bills for lighting 
and refrigeration, and reductions also in 
minimum bills for electricity for electric 
cooking and for complete residential electric 
service, including water heating. 

Two rates, one for all lighting, refrigera- 
tion and cooking service, and one for com- 
plete residential service, will replace four 
separate rates formerly in effect for the four 
services. 


Election Leaves Muddle 


wa or not the state hydroelectric 
commission has authority to create 
people’s utility districts, embracing only those 
sections of the proposed Northwest Bonne- 
ville district which cast favorable votes for 
the proposal, was a legal question, Charles 
E. Stricklin, secretary of the commission, de- 
clared recently. 

Stricklin asserted this question probably 
would be referred to the attorney general. 


Pennsylvania 


Utility’s Motion Dismissed 


HE West Penn Power Company, one of 
Tie last big electric companies to be 
brought into the state public utility commis- 
sion’s statewide rate slashing campaign, on 
April 21st challenged the commission’s right 
to take testimony building up a foundation for 
imposition of temporary rates. 

Before the company’s motion to dismiss the 
temporary rate part of the case was overruled, 
opposing counsel and Commissioner Thomas 
C. Buchanan engaged in verbal legal duel 
which ranged over the entire problem of util- 
ity regulation. The debate started, it was said, 
when Attorney Stoddard M. Stevens, Jr., New 
York counsel for West Penn, moved dismissal 
of the temporary rate portion of the proceed- 
ings, challenging the commission’s right to 
proceed under this section of the law. 

West Penn, for the last several years, has 
maintained one of the lowest average electric 
rates in the state. Tariffs have been reduced 
three times since 1935, effecting a total annual 
saving of more than $2,000,000. 


Seeks Natural Gas 


O VER the protests of the Philadelphia Elec- 
tric Company, Eastern Bituminous Coal 
Association, Western Pennsylvania Coal Asso- 
ciation, and the Pennsylvania Railroad, the 
Lukens Steel Company, of Coatesville, last 
month asked the state public utility commission 
for permission to hook up with the natural gas 
lines of the Manufacturers Light and Heat 
Company. 

Although the natural gas lines are 3 miles 
away, the Lukens Company, which started 
business in 1810, claims it will save $250,000 
annually through the change. Unless the com- 
mission authorizes the Coatesville plant to use 
natural gas, it will be forced to close down 
because of high fuel and operating costs, it was 
pointed out. 

No sections of Pennsylvania would be af- 
fected by the change, according to Robert W. 
Woolcott, president of the company, who said 
the Lukens Company is using gas coal from 
West Virginia and fuel oil from out of the 
state. 


Tennessee 


Must Furnish Information 


HE state utilities commission called on the 

Kentucky-Tennessee Light and Power 
Company recently to provide information con- 
cerning payments to its parent holding com- 
pany and other affiliates. The order was issued 
at the hearing in which the company was be- 
fore the commission to show cause why its 
rates should not be reduced. 


On motion of commission counsel, the com- 
pany was instructed to furnish “full informa- 
tion” regarding payment to the Associated Gas 
and Electric Company, its parent holding com- 
pany, and other affiliates. 

The Kentucky-Tennessee Company was also 
asked by the state commission to supply com- 
plete figures on expenditures in its fight, along 
with seventeen other companies, against the 
TVA. 


Texas 


State Commission Wins 


HE way was believed cleared at least 
temporarily last month for the state rail- 
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road commission to proceed with its retail gas 
rate reduction efforts by a decision and gas 
company concessions in district court. 

The action came at the end of a hearing on 
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litigation which grew out of a controversy 
between gas companies and the state commis- 
sion over rate reduction activities at El Paso 
and Trenton. 

The Community Natural and Texas Cities 
Gas companies, distributing concerns affiliated 
with the Lone Star Company, promised that 


for the ponent and under protest they would 
permit the commission to examine their prop- 
erties for original rate-making purposes. 

The important question of whether the com- 
mission can continue to exercise concurrent 
original jurisdiction with cities in establish- 
ment of rates was not decided. 


Virginia 


Injunction Petition Dismissed 


fe HE petition of the Virginia Public Service 
Company for an injunction against the 
state corporation commission was dismissed 
on April 18th because the state commission 
already had dissolved orders the petition 
sought to have dismissed. 

Judge Robert N. Pollard, in the U. S. Dis- 
trict Court, entered the order which was signed 
also by Circuit Judge Morris A. Soper and 
District Judge Luther B. Way. Judge Pollard 
earlier had granted a temporary restraining 
order. 

The petition was dismissed “without preju- 
dice” and the state corporation commission 
prepared to proceed with its investigation of 
the affairs of the power company along dif- 


ferent lines. Its order had sought to retain 
Alexander Speer in office as president, but 
Judge Pollard’s earlier order had allowed the 
directors to meet and replace Mr. Speer. When 
this was done the commission vacated its 
earlier orders, and the hearing before the 
three-judge court, which was to have consid- 
ered the application for a permanent injunc- 
tion, was abandoned. 

In a proceeding instituted on April 20th, the 
Commonwealth of Virginia asked the state 
corporation commission to prevent the Virginia 
Public Service Company, a unit in the Asso- 
ciated Gas & Electric system, from paying to 
a holding company certain charges for services 
and from paying any dividend on its common 
stock pending an investigation of charges 
made by the state. 


Wisconsin 


Clarifies Extension Order 


HE state public service commission re- 

cently interpreted its general order on 
electric line construction, to simplify private 
utility construction in rural areas near munic- 
ipal plants. 

Many municipal plants have short lines 
running into rural areas near by, and although 
planning no further extension into the farm 
areas, were said to dislike giving up the terri- 
tory. 

To permit private utilities to extend 
promptly in such regions, the state commis- 
sion said that the filing of a statement by a 
private utility of an agreement with a munic- 
ipal plant, corroborated by a letter from the 
municipal plant, will automatically exempt 
the private utility from having to get com- 
mission approval for such construction. 


Commission Authorization Not 
Needed 


peas owners of a telephone company 
may form a corporation and transfer their 
property to it without state public service 
commission authorization, a recent ruling by 
the commission stated. 


The rulin 
about the 
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was in answer to an_ inquiry 
ive Points Telephone Company 


operating in Akan, Dayton, and Richwood 
towns, Richland county. 

In answer to an inquiry from the Daleyville 
Telephone Company, Mt. Horeb, the state 
commission said a company can levy an as- 
sessment of $5 a share to enable the company 
to continue operations, if the company is a 
corporation and if its by-laws do not prevent 
assessments. 


Company Files Exceptions 


TTORNEYS for the Wisconsin Telephone 
Company on April 15th filed with the 
National Taker Relations Board in Wash- 
ington 38 exceptions to the findings, conclu- 
sions, and recommendations of Examiner 
James C. Batten who held the utility guilty 
+ pacers labor practices in a report filed April 
ith. 

Batten’s findings were attacked in 28 of the 
exceptions as “not established or supported 
by the evidence.” The attorneys took excep- 
tion to his conclusions and recommendations 
on the ground that they were “contrary to 
law, and not supported or justified by the evi- 
dence.” 

The intermediate report found the concern 
guilty of dominating an independent union of 
telephone operators in the company’s ex- 
changes. 


632 





The Latest 
Utility Rulings 


Dividend Payments from Surplus Account of 


Holding Company 


t Be Securities and Exchange Com- 
mission exercised its power under § 
12(c) of the Public Utility Holding 
Company Act to restrain the payment of 
dividends by a public utility holding 
company. The commission by rule had 
prohibited declaration or payment of 
dividends out of capital or unearned sur- 
plus, but it was said that this did not 
exhaust the power vested in the commis- 
sion and it was conceivable that under 
certain circumstances the commission 
might prohibit the payment of dividends 
out of earned surplus by order, provided 
that the prescribed statutory standards 
existed. 

The commission, in determining that 
ne common stock dividends should be 
approved and that preferred stock divi- 
dends should be approved only upon 
condition that the surplus be restored by 
the first earnings accumulated, consid- 
ered among other factors the fact that 
the original surplus account upon the 
organization of the company might be 
questioned. It was believed by the com- 
mission that this account reflected re- 
valuation write-ups and “other question- 
able accounting items.” The commission 
said it could be argued that the opening 
entries placed upon the books of the new 


company organized in 1926 exceeded the 
authorization of the board of directors. 
The commission did not pass upon these 
controversial questions, but it considered 
their existence as a matter which might 
be taken into account in determining 
whether and to what extent dividends 
might be permitted. 

The use of capital surplus for the 
payment of dividends, although per- 
mitted under the General Corporation 
Law of Delaware, it was said, has been 
severely criticized. The surplus account 
was termed “of indeterminate charac- 
ter.” The company had started with an 
original capital surplus and had added 
earnings, declared dividends, and after 
a period of several years’ operation re- 
tained a surplus below the original 
amount. During the calendar years of 
1936 and 1937, it was pointed out, the 
corporation had paid out in cash divi- 
dends more than it earned “on a cor- 
porate basis.” Consolidated income of 
the system was estimated at a higher sum 
than the corporate income. 

The commission also took into con- 
sideration certain extraordinary litiga- 
tion of subsidiary companies aggregating 
a large amount. Re Columbia Gas & 
Electric Corp. (File No. 51-12). 


e 


Right of Utility to Restrain Municipal 
Plant Operation 


A FEDERAL court decree dismissing a 
suit by the Missouri Public Service 
Corporation to restrain the city of Tren- 
ton and others from constructing an 
electric light plant and distribution sys- 
tem for the purpose of entering into 
competition with the utility company was 
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affirmed by the circuit court of appeals, 
eighth circuit. The municipality had the 
right under local law to construct such 
a plant, and the objections raised by the 
company were based largely upon fail- 
ure to comply with statutory require- 
ments relating to advertising for bids. 
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The court made the following statement : 


A decree which would leave the city with 
a completed plant on its hands which it could 
never operate, merely because it had pub- 
lished its notices in the wrong newspapers 
and had failed to include in its notices the 
matter required by §13320a, could not be 
justified. 


The court also went into the question 
of the right of the utility company to 
seek an injunction against threatened 
competition which would be unlawful, 
stating : 


We are of the opinion that the appellant, 
whether it had the franchise which it claims 
or not, had an interest sufficient to enable it 
to maintain this suit in so far as it sought to 
enjoin the threatened competition which it 
claimed would be unlawful. 

The decisions of this court upon which the 
appellant relies (Campbell v. Arkansas- 
Missouri Power Co. [1932] 55 F. (2d) 560, 
and Arkansas-Missouri Power Co. v. Ken- 


v. 
nett [1935] 78 F. (2d) 911, 21 P.U.R.(N:S.) 


612), particularly when read in the light of 
what has been said recently by the Supreme 
Court in Alabama Power Co. v. Ickes 
(1938) 302 U. S. —, 82 L. ed. —, 2] 
P.U.R.(N.S.) 289, 58 S. Ct. 300, do not 
authorize the granting of the relief prayed 
for. Those cases are to be regarded as cases 
in which this court reached the conclusion 
that, while the municipality had the right to 
enter into competition with the utility, the 
method adopted by the municipality to en- 
able itself to exercise that right involved the 
doing of unlawful acts of a substantial and 
fundamental character so closely related to 
the proposed competition with the utility as 
to make such competition unlawful. In 
Campbell v. Arkansas-Missouri Power Co. 
supra, the municipality proposed to exceed 
its lawful debt limit in order to compete with 
the utility. In Arkansas-Missouri Power Co. 
v. Kennett, supra, the construction of the 
plant involved an unlawful delegation of 
power by the city. It is unnecessary to re- 
éxamine our rulings in those cases. 


Missouri Public Service Corp. v. Fair- 
banks, Morse & Co. et al., 95 F. (2d)1. 


Pipe-line Construction by Company Whose 
Franchise Rights Have Expired 


UBLIC convenience and necessity, in 

the opinion of the Michigan commis- 
sion, would not be served by granting 
authority to a local gas distributing com- 
pany to construct a pipe line to obtain 
natural gas from an interstate transmis- 
sion company when the company’s 


to determine convenience and necessity ; also 
that applicant by such application has, for 
the purpose of this proceeding, irrevocably 
confirmed the necessity and propriety of a 
determination by this commission of the 
convenience and necessity of the proposed 
pipe line. 


Although the proposed line would con- 


franchise rights have expired. The peo- 
ple of the city should be free to decide 
whether they will grant a new franchise 
and the terms of the franchise, involving 
such questions as taking interstate gas 
or local gas, without coercion or preju- 
dice because of an investment in such 
a pipe line. 

A contention that the commission 
lacked jurisdiction was overruled. It was 
pointed out that the company challenged 
the power of the commission to deny a 
certificate although it applied to the com- 


mission to grant such a certificate. The : be sp . 
paseo el wh che rf serve in the municipality although its 
franchise had expired. The claim was 


We find and hold that the company by : : e- 
applying to this commission 4 a certificate based upon rights aoe by fo shed 
of convenience and necessity is now estopped C€SSOr company to furnish gas tor 


from denying the commission’s jurisdiction ing so long as the company should con- 
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nect with an interstate gas transmission 
line, the commission held that the trans- 
portation of gas from this line to the city 
would be local and only an incident of 
local distribution. It would not consti- 
tute interstate commerce, and the com- 
mission in denying authority would not 
restrain interstate commerce. Any pos- 
sible restraint would be indirect, remote, 
and incidental to an authorized local 
regulation in the public interest. 

The commission overruled a claim that 
the company had a perpetual right to 
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tinue to supply gas for lighting and 
should comply with the restrictions and 
conditions of the ordinance. Any per- 
petual rights acquired by the earlier com- 
pany were held to have been barred by 
expiration of that company’s charter, lack 


e 


of authority to transfer franchise privi- 
leges in earlier years, and written ac- 
ceptance of a later franchise ordinance 
expressly repealing the franchise ob- 
tained earlier. Re Washtenaw Gas Co. 
(D-1374). 


Certificate of Compliance As Condition of 
Connection with Electric Lines 


Pp was filed with the Penn- 
sylvania commission that the Met- 
ropolitan Edison Company under its 
rules and regulations required certificates 
of compliance issued by the Middle De- 
partment Rating Association or a mu- 
nicipal inspection bureau before making 
a connection with the company’s lines. 
It was testified that there was no munic- 
ipal inspection bureau and that certifi- 
cates from properly qualified representa- 
tives of a Pennsylvania corporation 
organized and making such inspection 
at reduced cost were refused. The com- 
mission, after reviewing the facts, sus- 
tained the complaint and issued a rule 
requiring the company to show cause 
why it should not establish a different 
rule. 

The commission, upon the return of 


e 


the rule, held that it had jurisdiction to 
determine that the existing rule was un- 
fair and ordered the establishment of the 
following rule: 

There shall be no obligation on the part 
of company either to connect or remain con- 
nected with any consumer’s wiring or facili- 
ties when the installation is not made and 
maintained in accordance with the provisions 
of the National Electrical Code and com- 
pany’s requirements or when the certificate 
of compliance with the regulation of the 
National Board of Fire Underwriters, is- 
sued by the Middle Department Rating As- 
sociation or the municipal inspection bureau 
or by any competent inspection agency, has 
not been issued. 


Anspach v. Metropolitan Edison Co. 
(Complaint Docket No. 11378); Penn- 
sylvania Public Utility Commission v. 
Metropolitan Edison Co. (Complaint 
Docket No. 11407). 


Regulation of Municipal Plant Rates to 
Nonresident Consumers 


N application by the city of Billings 
to increase rates to consumers out- 
side of the corporate limits was granted 
by the Montana commission only to the 
extent that rates were required to be 
increased to cover additional pumping 
costs incurred for certain outside con- 
sumers. The commission held that it had 
jurisdiction over the rates beyond city 
limits and expressed its views in part as 
follows: 
_ When a city acts in its proprietary capac- 
ity in supplying water to consumers, it is to 
treated in much the same manner as a pri- 
vate utility and stands upon the same footing 
as a private individual or a business corpora- 
tion similarly situated 
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In this case the city of Billings is supply- 
ing water to consumers residing without its 
corporate limits and has been supplying 
water to some of these consumers for many 
years past. When the city of Billings began 
supplying water to consumers beyond its 
corporate limits, a thing which it was not 
required to do, it obligated itself to treat all 
persons served, both within and without its 
corporate limits, without discrimination. The 
mere fact that the city acted when it did not 
have to act will not now furnish a shield for 
discrimination as between those it had to 
serve and those it now voluntarily serves. 
The corporate limits in such a case should 
never be construed as a point which deter- 
mines different rights as between the patrons 
of the utility, because all consumers, both 
within and without the city, who are served 
with water by the city have the same rights 
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as far as discrimination is concerned—no 
more, no less. 


Water rates paid by consumers, it was 
pointed out, are not taxes but simply the 
price paid for water as a commodity. 
There is no direct relation between taxes 
paid and water service received by a 
taxpayer who is a water user. The water 
consumer need only pay a reasonable 
rate. The commission continued : 


Here the water consumer is forced to pay 
a rate which will give the city a fair return 
on its investment, pay for the operation of 
the water department, contribute to reserve 
funds, which are not used as contemplated 
by law, and, in addition, contribute capital 
for the construction and betterment of the 
water system. And this is not all. By con- 
tributing capital for the construction and 
betterment of the water system, the con- 
sumer is penalized, since the city is requir- 
ing him to do something that he is not re- 
quired to do by law, since he is, in fact, 
required to pay interest on his own money. 


Furthermore, when a part of the rate 
charged the consumer is placed in the de- 
preciation account of a utility, this account 
should be used for the purpose stated. The 
consumer, under such circumstances, has the 
right to assume that that account is for de- 
preciation and that the utility will not divert 
it to any other purpose and when the life of 
the plant expires, ask the consumer to pay a 
higher rate than is reasonable in order to 
construct the plant anew. 


The commission was of the opinion 
that ordinarily a municipal plant should 
be considered as a whole and not in sepa- 
rate units in determining a fair and rea- 
sonable rate to be charged by the utility 
to its consumers and that political bound- 
ary lines should be disregarded and rates 
fixed which treat all customers the same. 
In this case, however, because of addi- 
tional pumping costs a differential was 
authorized for certain customers outside 
the city. Re City of Billings (Docket No. 
2503, Report and Order No. 1706). 


e 


Discrimination by City Plant between Industry 
And Neighboring City Utility 


\. epee a municipality operating 
a public utility plant may charge a 
higher rate to customers outside its 
borders, it cannot, in the opinion of the 
West Virginia commission, unjustly dis- 
criminate between such outside users. On 
this premise the commission held un- 
justly discriminatory average rates of 38 
cents per thousand gallons of water fur- 
nished to an adjacent municipal corpora- 
tion while an industrial customer paid 
only an average of 17} cents per thousand 
gallons. The commission said : 

It is true that this and other regulatory 
commissions recognize that it is proper to 
classify consumers into industrial and 
domestic groups and to accord the former 
group a more favorable rate, but we are not 
impressed with the argument that this princi- 
ple is applicable to this situation. The inter- 
vener [the adjacent municipal corporation] 
is not that kind of a domestic customer. 
Rates, to be lawful, must be based on the 
cost of service. 


The commission authorized rates out- 
side of the municipal limits 10 per cent in 
excess of the rates applicable within the 
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corporate limits but authorized a rate to 
the municipal corporation 15 per cent in 
excess of the rate applicable within 
corporate limits. The commission did not 
believe that the 5 per cent difference con- 
stituted an unlawful discrimination such 
as is prohibited by law in view of testi- 
mony as to the reason for the difference. 
A representative of the municipal water 
board had asserted that a lower rate to 
the industry was not unreasonable be- 
cause the company used the water it pur- 
chased in producing great wealth in the 
community and in providing labor and 
employment for the people residing 
therein, while the municipal corporation, 
on the other hand, acquired water pri- 
marily for resale to domestic consumers, 
its own inhabitants. 

The commission held that in view of a 
charter provision relating to the applica- 
tion of funds of the municipal plant but 
making no provision for disposition for 
any earnings over and above operating 
expenses, cost of repairing, improving, 
enlarging, extending, or adding to the 
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waterworks plant and the payment of 
interest and sinking-fund requirements, 
the municipal plant could not collect any 
revenues over and above that required 


for reasonable operating expenses, bond 
requirements, and a reasonable sum for 
ordinary improvements. Re Clarksburg 
Water Board (Case No. 2356). 


= 


Change in Ordinance Contract Rate without 
City’s Consent 


ea old dispute fought out in many 
jurisdictions several years ago as to 
whether rates fixed by contract could 
be changed by regulatory action was re- 
vived in a recent complaint by the Work- 
ingmen’s Alliance, the Central Labor 
Union, and the Unemployed Brotherhood 
of Pennsylvania against the Peoples 
Natural Gas Company. These organiza- 
tions alleged that the utility had breached 
the terms of a contract entered into in 
1912 with the city of Altoona in connec- 
tion with a franchise ordinance which 
granted an exclusive right to furnish 
natural gas at a rate not in excess of 50 
cents per thousand feet. 

The commission dismissed the com- 
plaint, after citing the settled authori- 


ties on the question, with this statement: 


There is ample authority sustaining the 
contention of respondents that the change of 
a rate fixed by contract for the performance 
of service by a public utility company does 
not impair the obligation of a contract under 
the Constitution of the United States. Com- 
plainants have not cited any decided cases, 
nor have we been able to find any, to sustain 
their contention that the ordinance contract 
could not be altered or changed without the 
assent of the municipality. 


The rate had been increased in 1922 
and after the increase a number of com- 
plaints had been filed. These had been 
dismissed by the public service commis- 
sion. Workingmen’s Alliance et al. v. 
The Peoples Natural Gas Co. (Com- 
plaint Docket No. 11396). 


Interstate Commerce between Points within a State 


A= carrier engaged in trans- 
porting property between points 
within a state but passing en route 
through another state was held by a Fed- 
eral court to be engaged in interstate 
commerce. The court said in part: 


True it is that commerce is undoubtedly 
traffic plus intercourse, and the carriage of 
freight and passengers between two points 
in one state, during which route there is pas- 
sage over the soil of another state, will not 
render that business foreign, which is 
domestic 

But, again, clarity must come from recog- 


nizing the difference of regulation sought in 
each case. For instance, in Western Union 
Telegraph Co. v. Speight (1920) 254 U. S. 
17, 41 S. Ct. 11, 65 L. ed. 104, it was definitely 
shown that a telegram originating in a state 
for transmission to another point in that 
state, but which actually traversed a second 
state, following the practice and employing 
the established system of wires, was inter- 
state commerce. 


The court discussed the apparently 
conflicting decisions on this question. 
Roundtree v. Terrell et al., 22 F. Supp. 
297. 


e 
Commutation and Round Trip Tickets of Ferry Company 


. i Washington Department of 
Public Service, which in a previous 
order had provided that family commuta- 
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tion passenger tickets or books should be 
issued for twenty one-way rides to be 
used within a 40-day period, held that 
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the time limit should be extended to sixty 
days. Ferry patrons on Puget Sound had 
universally objected to the shorter limi- 
tations, and the extension, in the opinion 
of the department, would be beneficial to 
all parties concerned. 

The earlier order had also provided 
that automobile commutation tickets or 
books should be issued in two forms, one 
good for ten one-way rides to be used 
within thirty days and the other good for 
ten one-way rides to be used within seven 
days. The commission was of the opinion 
that the time limit on the one type of 
commutation ticket should be extended 
from thirty days to forty days so that it 
might be used by parties who travel only 
on week-ends. 

Elimination of a round trip rate estab- 


e 


lished by the earlier order was authorized, 
One of the reasons which prompted the 
department to establish the round trip 
rate in the previous case was a recogni- 
tion of the fact that when it shortened 
the time limit on family commutation 
tickets it thereby forced many island and 
peninsula residents to forego the com- 
mutation privilege and pay the same as 
the casual traveler. The commission said 
that with reéstablishment of the 60-day 
limit that reason no longer existed, and 
the commission was of the opinion that 
additional revenue needed should be pro- 
vided by the casual traveler rather than 
by the commuters who form the back- 
bone of the service. Department of Pub- 
lic Service of Washington v. Puget 
Sound Navigation Co. (F. H. 7110). 


Other Important Rulings 


HE supreme court of Arkansas sus- 

tained a judgment for penalties 
against a telephone company for failure 
to furnish joint user service directory list- 
ing. The court held that a telephone com- 
pany which offers directory listing facili- 
ties to the subscribers cannot furnish 
them to some and deny them to others. 
The court also held that the provisions 
for penalties for discrimination had not 
been repealed by the act creating the de- 
partment of public utilities to regulate 
public utility activities generally. South- 
western Bell Telephone Co. v. Matlock, 
111 S. W. (2d) 500. 


The California commission, in author- 
izing the Pacific Electric Railway Com- 
pany to abandon local passenger service, 
ruled that if the applicant can show that 
public convenience and necessity do not 
require the continued operation of its 
passenger service with due consideration 
to operating results, it will not be re- 
quired to make \ showing with respect to 
its freight operation. The commission 
also said that ordinarily it is improper for 
a carrier to continue the operation of a 


service which cannot reasonably be jus- 
tified from a public transportation stand- 
point and one which is operated at an out- 
of-pocket loss that must be carried by 
more profitable lines of the system. Re 
Pacific Electric Railway Co. (Decision 
No. 30650, Application No. 21467). 


The supreme court of Ohio held that 
a municipality has the power to enact 
an ordinance to fix rates for gas even 
after a utility has filed an application 
with the commission to increase its rates. 
City of Norwalk v. Public Utilities Com- 
mission of Ohio, 13 N. E. (2d) 721. 


The Pennsylvania commission held 
that the charging of intrastate toll rates 
by the Bell Telephone Company of Penn- 
sylvania higher than the rates for serv- 
ice rendered by the American Telephone 
and Telegraph Company over compar- 
able distances in interstate service was 
unreasonably discriminatory and should 
be discontinued. Pennsylvania Public 
Utility Commission v. The Bell Tele- 
phone Co. of Pennsylvania (Complaint 
Docket No. 11423). 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, 


will be published in full or abstracted in 
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ELECTRIC BOND & S. CO. v. SECURITIES AND EXCHANGE COM. 


UNITED STATES SUPREME COURT 


Electric Bond & Share Company et al. 


Vv. 


Securities and Exchange Commission et al. 


[No. 636.] 
(— U. S. —, 82 L. ed. —, 58 S. Ct. 678.) 


Interstate commerce, § 84 — Powers of Congress — Public utility holding com- 
panies — Affiliated companies. 

1. A top holding company and associated public utility companies in a 
holding company system were held to be within the ambit of congressional 
authority where they or their affiliates conducted electric operations in a 
large number of states, some selling energy in interstate commerce, and 
where the carrying out of intercompany service contracts involved con- 
tinuous and extensive use of the mails and instrumentalities of interstate 
commerce, p. 470. 


Statutes, § 4 — Separability of provision — Presumptions — Legislative declara- 
tion. 

2. A provision in an act of Congress that if any provision of the act be 
invalid the remainder shall not be affected thereby reverses the presumption 
of inseparability of the different sections of the act and establishes the 
opposite presumption of divisibility, p. 471. 

Statutes, § 4 — Separability of provision — Holding Company Act. 
3. Provisions of §§ 4 (a) and 5 of the Public Utility Holding Company 
Act of 1935, 15 USCA §§ 79d (a), 79e, providing for registration of 
holding companies and prohibiting the use of the mails and instrumentali- 
ties of interstate commerce to those companies which fail to register are 
not so interwoven with the other provisions of the act that there is any 
inherent or practical difficulty in the separation and independent enforce- 
ment of the former while reserving all questions as to the validity of the 
latter, p. 471. 


Injunction, § 41 — Effect — Adjudication as to statute in force — Rights reserved. 
4. Affirmance by the Supreme Court of a decree enjoining companies asso- 
ciated in a public utility holding company system from carrying on activi- 
ties which are forbidden to nonregistered holding companies by the Public 
Utility Holding Company Act of 1935, 15 USCA §§ 79d (a), 79e, until 
they shall register, without prejudice to any rights or remedies which the 
companies might have after registration and leaving the companies free 
to challenge the validity of any of the provisions of the act other than such 
sections, constitutes a specific adjudication that registration will be without 
——— to future challenge of the validity of such other provisions of the 
act, p. 471. 


Intercorporate relations, § 19.1 — Public Utility Holding Company Act — Sep- 
arability of provisions — Registration. 

5. The registration provisions of the Public Utility Holding Company Act 
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of 1935, 15 USCA §§ 79d (a), 79e, themselves constitute an effective 
instrument of informatory regulation, and the fact that registration under- 
lies the application of subsequent requirements of the statute does not pre- 
vent such registration provisions from having a purpose and a value of 
their own; requirement of a registration statement containing a variety 
of detailed information as to corporate structure and activities is a regula- 
tion which Congress could have regarded as important in itself and could 
have made the subject of a separate statute, and that it is found in a statute 
imposing other regulations does not deprive it of its essential character 
and its capacity to stand alone, p. 471. 


Statutes, § 12 — Interpretation — Legislative history. 
6. A review of the legislative history of an act of Congress to determine 
whether sections of the act are separable is unnecessary when the act speaks 
for itself with sufficient clarity, p. 471. 


Statutes, § 4 — Separability of provisions — Public Utility Holding Company Act. 
7. The registration provisions of the Public Utility Holding Company Act 
of 1935, 15 USCA §§ 79d (a), 79e, are separable from the remainder 
of the act, p. 471. 


Constitutional law, § 2 — When question decided — Separable sections of act. 
8. The court, in reviewing a decree enjoining activities of companies com- 
prising a public utility holding company system which are forbidden to 
nonregistered holding companies by the Public Utility Holding Company 
Act of 1935, need not determine whether provisions other than the regis- 
tration provisions are valid or invalid, if the registration provisions are 
valid and can be separately enforced, p. 471. 


Reports, § 2 — Requirement of information — Permissibility. 
9. The requirement of information is in itself a permissible and useful type 
of regulation, p. 474. 


Interstate commerce, § 84 — Federal regulation — Effect of intercorporate re- 
lations. 
10. That companies associated in a public utility holding company system 
conduct transactions in interstate commerce through the instrumentalities 
of subsidiaries cannot avail to remove them from the reach of the Federal 
power, since it is the substance of what they do and not the form in which 
they clothe their transactions which must afford the test, p. 474. 


Public utilities, § 6 — Powers of Congress — Regulation. 
11. Regulation is addressed to practices which appear to need supervision, 
correction, or control; and to determine what regulation is essential or 
suitable Congress is entitled to consider and to estimate whatever evils 
exist, p. 474. 

Intercor porate relations, § 5.2 — Powers of Congress — Requirement of informa- 

tion — Holding companies. 

12. Congress is entitled to demand of companies associated in a public utility 
holding company system the fullest information as to organization, finan 
structure, and all the activities which could have any bearing upon the 
exercise of congressional authority, p. 474. 

Interstate commerce, § 1 — Powers of Congress — Prohibition of transactions. 
13. When Congress lays down a valid rule to govern those engaged in 
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transactions in interstate commerce, Congress may deny to those who 
violate the rule the right to engage in such transactions, p. 474. 


Constitutional law, § 27 — Postal powers of Congress — Denial of use of mails. 


14. When Congress lays down a valid regulation pertinent to the use of 
the mails, it may withdraw the privilege of that use from those who dis- 
obey, although Congress may not exercise its control over the mails to 
enforce a requirement which lies outside its constitutional province, p. 
474. 


Constitutional law, § 2 — When questions decided — Hypothetical controversies. 
15. Companies associated in a public utility holding company system are 
not entitled, in a suit to enforce the registration provisions of the Public 
Utility Holding Company Act of 1935, to invoke the Federal Declaratory 
Judgment Act in order to obtain an advisory decree as to the constitution- 
ality of provisions of the act other than the registration provisions, the 
court must decline an invitation to enter into a speculative inquiry for the 
purpose of condemning statutory provisions the effect of which in concrete 
situations not yet developed cannot now be definitely perceived, p. 477. 


(McREyno.ps, J., dissents.) 
[March 28, 1938.] 


WwW" of certiorari to United States Circuit Court of Appeals 
for the Second Circuit to review a decree enjoining un- 
registered holding companies from carrying on activities in 
interstate commerce or through the mails which are forbidden 
by the Public Utility Holding Company Act of 1935, and dis- 


missing a cross-bill seeking an injunction against enforcement 
of provisions of the act; affirmed. For decision by Circuit 
Court of Appeals, see 21 P.U.R.(NS.) 299. 


> 


Mr. Chief Justice HuGues deliv- zation, financial structure, and nature 
ered the opinion of the court: The of the business of the registrant, to- 
Securities and Exchange Commission gether with various details of opera- 
brought this suit to enforce the pro- tions. 
visions of §§ 4 (a) and 5 of the Pub- Defendants, including interveners, 
lic Utility Holding Company Act of contested the validity of these provi- 
1935 (15 USCA § 79) 49 Stat. 803, sions and sought by cross-bill a de- 
812, 813. These sections provide for claratory judgment that the act was 
registration with the Commission of invalid in its entirety, as being in ex- 
holding companies, as defined, § 5 cess of the powers granted to Con- 
(a), and prohibit the use of the gress by § 8 of Art. I, and in viola- 
mails and the instrumentalities of in- tion of § 1 of Art. I and of the Fifth 
terstate commerce to those companies and Tenth Amendments, of the Con- 
which fail to register. Section 4(a). stitution of the United States. The 
Section 5 (b) provides for the filing district court sustained the validity of 
of a registration statement giving in- §§ 4 (a) and 5, and granted an in- 
formation with respect to the organi- junction accordingly. The cross bill 
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was dismissed for want of equity and 
for lack of any actual controversy 
within the meaning of the Federal De- 
claratory Judgment Act of 1934. 
(1937) 18 F. Supp. 131. The circuit 
court of appeals affirmed the decree. 
(1937) 92 F. (2d) 580, 21 P.U.R. 
(N.S.) 299. Certiorari was granted 
(1938) 302 U. S. —, 82 L. ed. —, 
58 S. Ct. 411. 


The suit was brought against the 
Electric Bond and Share Company 
and fourteen associated public util- 
ity companies. Of these, it appears 
that seven have ceased to be holding 
companies within the meaning of the 
act, two? before the cause was heard 
by the district court and five® since 
the decree. The remaining compa- 
nies against whom the decree of in- 
junction runs are Electric Bond and 
Share Company, American Gas and 


Electric Company, American Power & 
Light Company, National Power & 
Light Company, Electric Power & 
Light Corporation, Lehigh Power Se- 
curities Corporation, Utah Power & 
Light Company, and Pacific Power & 
Light Company. 

The decree provides in substance, 
as to each of these defendants, that 
after a day specified and until such de- 
fendant shall cease to be a holding com- 
pany as defined in the act, § 2, or shall 
register with the Securities and Ex- 
change Commission as provided in 
§ 5 (a), it shall not carry on any of 
the activities in interstate commerce 
or through the mails which are forbid- 
den to nonregistered holding compa- 
nies by pars. (1), (2), (3), (4), and 
(6) of § 4 (a). The provisions of 


§§ 4 (a) and 5 (15 USCA § 794d, e) 


are set forth in the margin. 





1Idaho Power Company and The Montana 
Power Company. 

2 United Gas Corporation, United Gas Pub- 
lic Service Company, Houston Gulf Gas Com- 
pany, Nebraska Power Company, and Power 
Securities Company. 

8 “Section 4. (a). After December 1, 1935, 
unless a holding company is registered under 
§ 5, it shall be unlawful for such holding com- 
pany, directly or indirectly— 

“(1) to sell, transport, transmit, or distrib- 
ute, or own or operate any utility assets for 
the transportation, transmission, or distribu- 
tion of, natural or manufactured gas or elec- 
tric energy in interstate commerce; 

“(2) by use of the mails or any means or 
instrumentality of interstate commerce, to ne- 
gotiate, enter into, or take any step in the 
performance of, any service, sales, or con- 
struction contract undertaking to perform 
services or construction work for, or sell 
goods to, any public utility company or hold- 
ing company ; 

“(3) to distribute or make any public offer- 
ing for sale or exchange of any security of 
such holding company, any subsidiary com- 
pany or afhliate of such holding company, 
any public utility company, or any holding 
company, by use of the mails or any means 
or instrumentality of interstate commerce, or 
to sell any such security having reason to 
believe that such security, by use of the mails 
or any means or instrumentality of interstate 
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commerce, will be distributed or made the 
subject of a public offering; 

“(4) by use of the mails or any means or 
instrumentality of interstate commerce, to ac- 
quire or negotiate for the acquisition of any 
security or utility assets of any subsidiary 
company or affiliate of such holding company, 
any public utility company, or any holding 
company ; 

“(5) to engage in any business in interstate 
commerce ; or 

“(6) to own, control, or hold with power 
to vote, any security of any subsidiary com- 
pany thereof that does any of the acts enu- 
merated in paragraphs (1) to (5), inclusive, 
of this subsection. 

“Section 5. (a) On or at any time after 
October 1, 1935, any holding company or any 
person purposing to become a holding com- 
pany may register by filing with the Commis- 
sion a notification of registration, in such 
form as the Commission may by rules 
regulations prescribe as necessary or appro- 
priate in the public interest or for the pro- 
tection of investors or consumers. A person 
shall be deemed to be registered upon receipt 
by the Commission of such notification of 
registration. 

“(b) It shall be the duty of every registered 
holding company to file with the Commission, 
within such reasonable time after registration 
as the Commission shall fix by rules 
regulations or order, a registration statement 


468 





rstate 


ower 
com- 

enu- 
usive, 


after 
r any 
com- 
nmis- 
such 
s and 
jppro- 
| pro- 
yerson 
eceipt 
on of 


stered 
ission, 
ration 
$ 
ement 


ELECTRIC BOND & S. CO. v. SECURITIES AND EXCHANGE COM. 


The decree further provides that 
the injunction and the dismissal of 
the cross bill shall be without preju- 
dice “to any rights or remedies in law 
or in equity’ which defendants may 
have after registration, and leaves de- 
fendants free to challenge the validity 
of any of the provisions of the act, oth- 
er than §§ 4 (a) and 5. The dismissal 
of the cross-appeal is also declared to 
be without prejudice “to any rights or 
remedies in law or in equity” which 
the intervening defendants “may have 
or be entitled to upon the act being 


made applicable to them by the regis- 
tration of any holding company of 
which they are subsidiary companies.” 
All rights of defendants, including in- 
terveners, are thus fully reserved with 
respect to the application to them of 
any provision of the act outside of 
those contained in the particular sec- 
tions which are enforced by the decree. 

Petitioners insist that the act is in- 
valid as a whole ; that the provisions of 
§§ 4(a) and 5 are not separable from 
the remainder; that these provisions, 
if separately considered, do not consti- 





in such form as the Commission shall by 
rules and regulations or order prescribe as 
necessary or appropriate in the public interest 
or for the protection of investors or consum- 
ers. Such registration statement shall in- 
clude— 

“(1) such copies of the charter or articles 
of incorporation, partnership, or agreement, 
with all amendments thereto, and the bylaws, 
trust indentures, mortgages, underwriting ar- 
rangements, voting-trust agreements, and sim- 
ilar documents, by whatever name known, of 
or relating to the registrant or any of its 
associate companies as the Commission may 
by rules and regulations or order prescribe as 
necessary or appropriate in the public interest 
or for the protection of investors or consum- 
ers. 

“(2) such information in such form and in 
such detail relating to, and copies of such 
documents of or relating to, the registrant 
and its associate companies as the Commission 
may by rules and regulations or order pre- 
scribe as necessary or appropriate in the 
public interest or for the protection of invest- 
ors or consumers in respect of— 


“(A) the organization and financial struc- 
ture of such companies and the nature of 
their business ; 

_ “(B) the terms, position, rights, and priv- 
ileges of the different classes of their securi- 
ties outstanding ; 

“(C) the terms and underwriting arrange- 
ments under which their securities, durinz not 
more than the five preceding years, have been 
offered to the public or otherwise disposed of 
and the relations of underwriters to, and their 
interest in, such companies ; 

“(D) the directors and officers of such com- 
panies, their remuneration, their interest in 
the securities of, their material contracts with, 
and their borrowings from, any of such com- 
panies ; 

“(E) bonus and profit-sharing arrange- 
ments ; 


“(F) material contracts, not made in the 
ordinary course of business, and service, sales, 
and construction contracts ; 

“(G) options in respect of securities ; 

“(H) balance sheets for not more than the 
five preceding fiscal years, certified, if re- 
quired by the rules and regulations of the 
Commission, by an independent public ac- 
countant ; 

“(I) profit and loss statements for not more 
than the five preceding fiscal years, certified, 
if required by the rules and regulations of the 
Commission, by an independent public ac- 
countant ; 

“(3) such further information or documents 
regarding the registrant or its associate com- 
panies or the relations between them as the 
Commission may by rules and regulations or 
order prescribe as necessary or appropriate in 
the public interest or for the protection of 
investors or consumers. 

“(c) The Commission by such rules and 
regulations or order as it deems necessary or 
appropriate in the public interest or for the 
protection of investors or consumers, may per- 
mit a registrant to file a preliminary registra- 
tion statement without complying with the 
provisions of subsection (b) ; but every regis- 
trant shall file a complete registration state- 
ment with the Commission within such rea- 
sonable period of time as the Commission 
shall fix by rules and regulations or order, 
but not later than one year after the date of 
registration. 

“(d) Whenever the Commission, upon ap- 
plication, finds that a registered holding com- 
pany has ceased to be a holding company, it 
shall so declare by order and upon the taking 
effect of such order the registration of such 
company shall, upon such terms and conditions 
as the Commission finds and in such order 
prescribes as necessary for the protection of 
investors, cease to be in effect. The denial 
of any such application by the Commission 
shall be by order.” 
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tute a valid regulation of interstate 
commerce and the mails; and that the 
cross-bill presented a controversy up- 
on the merits of which the defendants, 
including interveners, were entitled to 
the judgment of the court. 

[1] First. The initial question is 
whether the defendant companies, 
against which the decree for injunc- 
tion runs, are engaged in activities 
which bring them within the ambit of 
congressional authority. Upon this 
point there seems to be no serious con- 
troversy, and for the purpose of the 
present decision we do not find it nec- 
essary to make a comprehensive state- 
ment of the corporate set-up and op- 
erations of the respective defendants. 
The facts were fully set forth in an 
elaborate stipulation which underlay 
the findings of fact of the trial court. A 
brief statement addressed to the point 
now under consideration will suffice. 


Electric Bond and Share Company 
is styled in the findings as “the top 
holding company” in “a holding com- 
pany system” in which all the other de- 
fendants and intervening defendants 
together with numerous other compa- 


nies are subsidiaries. Electric Bond 
and Share Company owns substantial 
minorities of the voting stocks of the 
defendants American Gas and Electric 
Company, American Power & Light 
Company, National Power & Light 
Company, and Electric Power & Light 
Corporation. These companies in 
turn own directly or through subhold- 
ing companies substantial majorities, 
in some cases approximating complete 
ownership and in all cases sufficient to 
insure voting control, of the common 
stocks of operating gas and electric 
utilities. The “electric operations” of 
subsidiaries in the Bond and Share 


system are conducted in thirty-two 
states. Some operate only within a 
single state, some in two or more states, 
transmitting energy across state lines 
for their own account, and some sel] 
energy at wholesale in interstate com- 
merce. 

Until shortly prior to the institution 
of this suit Electric Bond and Share 
Company rendered services to both 
holding and operating companies un- 
der service contracts. After the ap- 
proval of the act, it formed a wholly 
owned subsidiary, Ebasco Services In- 
corporated, to take over the servicing 
of the operating companies and the 
servicing of the holding companies 
was discontinued. The performance 
of service contracts by Ebasco, operat- 
ing as a subsidiary and on behalf of 
Electric Bond and Share Company, 
constitutes an extensive business in 
rendering continuous expert, special- 
ized, and technical service, advice, and 
assistance to the serviced companies 
upon every phase of the utility enter- 
prise. Phoenix Engineering Corpora- 
tion, a wholly owned subsidiary of 
Ebasco, performs construction work 
for subsidiary public utility compa- 
nies in the Bond and Share system. 
The American Gas and Electric Com- 
pany also performs services for sub- 
sidiary operating companies. 

We need not go further in the de- 
scription of the operations of these 
companies, as petitioners concede that 
the carrying out of these service con- 
tracts, as found by the trial court, in- 
volves continuous and extensive use 
of the mails and instrumentalities of 
interstate commerce, although peti- 
tioners are careful to qualify the con- 
cession by saying that they agree with 
the trial court that “this is not to say 
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that the entire business of Ebasco or 
American Gas constitutes interstate 
commerce and is therefore subject to 
unlimited Federal regulation.” 

Petitioners also state with respect 
to American Power & Light Com- 
pany, National Power & Light Com- 
pany, and Electric Power & Light Cor- 
poration, that while it is insisted that 
these are simply investment holding 
companies and that their business as 
such is not interstate commerce, they 
may “from time to time engage in 
transactions in interstate commerce or 
may use the instrumentalities of inter- 
state commerce in particular transac- 
tions, such as the distribution of secu- 
rities, in such manner that those par- 
ticular activities become the subject of 
Federal regulation.” 

The trial court found that one or 
more subsidiary electric utility com- 
panies of Lehigh Power Securities 


Corporation “are regularly engaged in 
selling, purchasing, or transmitting 


some electric energy across state 
lines” ; and that Utah Power & Light 
Company and Pacific Power & Light 
Company are both holding companies 
and electric utility companies and that 
the transmission of electric energy 
across state lines is part of the enter- 
prise of each. 

In the light of the findings support- 
ed by the stipulation, we perceive no 
ground for a conclusion that the de- 
fendant companies which are enjoined 
are not engaged in activities within 
the reach of the congressional power. 

[2-8] Second. Challenging the 
validity of the act in its entirety, peti- 
tioners contend that §§ 4(a) and 5 
cannot be separated from the other 
provisions of the act and thus be sepa- 
rately sustained and enforced. They 
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urge that these sections are purely aux- 
iliary to the subsequent or “control 
provisions” of the act (§§ 6 to 13); 
that the object of this suit is to compel 
submission to an integrated system of 
control and that the sole question is 
whether the act as a whole, “or enough 
to accomplish its general plan,” is con- 
stitutional. They insist that this ques- 
tion must be determined before they 
may be compelled to register. 

(1) In this branch of the case, pe- 
titioners address their argument to 
the intent of Congress, rather than to 
its power. But Congress has defined 
its intent as to separability. Section 
32 of the act (15 USCA § 79z) pro- 
vides : 

“If any provision of this title* or 
the application of such provision to 
any person or circumstances shall be 
held invalid, the remainder of the title 
and the application of such provision 
to persons or circumstances other than 
those as to which it is held invalid shall 
not be affected thereby.” 

This provision reverses the pre- 
sumption of inseparability—that the 
legislature intended the act to be ef- 
fective as an entirety or not at all. 
Congress has established the opposite 
presumption of divisibility. Wil- 
liams v. Standard Oil Co. 278 U. S. 
235, 242, 73 L. ed. 287, P.U.R.1929A, 
450, 49 S. Ct. 115, 60 A.L.R. 596; 
Utah Power & Light Co. v. Pfost 
(1932) 286 U. S. 165, 184, 76 L. ed. 
1038, 52 S. Ct. 548; Champlin Refin- 
ing Co. v. Corporation Commission 
(1932) 286 U. S. 210, 235, 76 L. ed. 
1062, 52 S. Ct. 559, 86 A.L.R. 403. 
Congress has thus said that the statute 
is not an integrated whole, which as 

4The “title” is “Title I—Control of Public 
Utility Holding Companies.” 
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such must be sustained or held invalid. 
On the contrary, when validity is in 
question, divisibility and not integra- 
tion is the guiding principle. Invalid 
parts are to be excised and the remain- 
der enforced. When we are seeking 
to ascertain the congressional purpose, 
we must give heed to this explicit dec- 
laration. 

(2) It is evident that the provisions 
of §§ 4(a) and 5 are not so interwov- 
en with the other provisions of the 
act that there is any inherent or prac- 
tical difficulty in the separation and in- 
dependent enforcement of the former 
while reserving all questions as to the 
validity of the latter. The adminis- 
trative construction of the statute was 
formulated in that view. Rule 4 of 
the Commission provided that any 
person, in filing any statement under 
the act, might include an express res- 
ervation of constitutional and legal 
It was on the basis of that 


rights. 
construction that this suit was prose- 
cuted and was limited to the enforce- 
ment of §§ 4(a) and 5. All rights and 
remedies as to all other provisions of 
the act are, as we have seen, expressly 
reserved to the defendants by the de- 


cree. Nor can it be said that this res- 
ervation is illusory. If this decree is 
affirmed, it will constitute a specific 
adjudication that registration will be 
without prejudice to future challenge 
of the validity of any provision of the 
act, or requirement of the Commis- 
sion, outside of §§ 4(a) and 5. It is 
idle to contend that registration pur- 
suant to the decree will subject the de- 
fendants to the act as an integrated 
whole or bring into operation against 
them what the decree expressly ex- 
cludes. 

(3) Although there is no practical 
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obstacle to the separate enforcement 
of the provisions of §§ 4(a) and 5, 
the argument is pressed that in rea- 
son and design there is an essential 
unity of these provisions and the so- 
called “control provisions” which for- 
bids such enforcement. Petitioners 
urge that §§ 4(a) and 5 “merely im- 
plement the system of controls” ; that 
the policy of the act as declared in § 1 
(c) is to compel “the simplification 
and the elimination of holding com- 
pany systems”; and that the objective 
cannot be attained by informatory 
processes but only by such regulation 
or control as will “‘eliminate”’ the evils. 

The government replies that while 
the other provisions are applicable 
only to. registered companies and their 
subsidiaries, §§ 4(a) and 5 are draft- 
ed so as to be operative independently 
and that the registration provisions 
themselves constitute “an effective in- 
strument of informatory regulation.” 
“Tf, for example,” argues the govern- 
ment, “§ 11 dealing with corporate 
reorganizations were adjudged inval- 
id, there is no inherent reason why the 
other regulatory provisions could not 
be enforced as the Congress provided. 
And if § 13 dealing with service con- 
tracts were adjudged invalid, there is 
no inherent reason why the registra- 
tion provisions, or §§ 6 and 7 regulat- 
ing security issues, or §§ 8, 9, and 10 
dealing with utility acquisitions, could 
not be administered in accordance with 
their terms.” “Likewise,” it is said, 
“the purpose and effect of the registra- 
tion provision—regulation by the in- 
formatory process—are the same 
whether registration is considered as 
a separate statute regulating utility 
holding companies, or as but one part 
of a comprehensive statute containing 
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many different regulations of utility 
holding companies.” Moreover, as 
observed by the district court, § 1 (c) 
in its entirety negatives any conclusion 
that the simplification and elimination 
of holding companies “is the sole pol- 
icy or the whole end and object of the 
act which, as stated, is ‘to meet the 
problems and eliminate the evils, as 
enumerated in this section, connected 
with public utility holding compa- 
nies,” and thus “simplification and 
elimination” are but a means and not 
“the exclusive means” deemed to be 
essential for the purpose of effectuat- 
ing such policy “in whole or in so far 
as may be constitutionally possible.” 

We think that the manner in which 
the act is framed and the variety of 
provisions it contains, when viewed in 
the light of the presumption of divisi- 
bility, justify that conclusion. The 
fact that registration underlies the ap- 
plication of subsequent requirements 
of the statute does not prevent the 
provisions of §§ 4(a) and 5 from hav- 
ing a purpose and a value of their own. 
Section 5 not only provides in para- 
graph (a) for the filing of a “notifi- 
cation of registration” but also requires 
by paragraph (b) every registered 
holding company to submit, within a 
reasonable time after registration, a 
“registration statement” containing a 
variety of detailed information as to 
corporate structure and activities. 
Thus § 5(b) is itself a “control” pro- 
vision, which is immediately operative. 
The duty to supply the described in- 
formation is separately and definitely 
prescribed. 

It cannot be denied that a require- 
ment of this sort is a regulation which 
Congress could have regarded as im- 
portant in itself and could have made 
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the subject of a separate statute. The 
fact that it is found in a statute impos- 
ing other regulations, or that it pre- 
cedes the application of the others, 
does not deprive it of its essential char- 
acter and its capacity to stand alone. 
Regulation requiring the submission 
of information is a familiar category. 
Information bearing upon activities 
which are within the range of con- 
gressional power may be sought not 
only by congressional investigation as 
an aid to appropriate legislation, but 
through the continuous supervision of 
an administrative body. See Inter- 
state Commerce Commission v. Brim- 
son (1894) 154 U. S. 447, 474, 155 
U. S. 3, 38 L. ed. 1047, 39 L. ed. 49, 
14S, Ct. 1125, 15 S. Ct. 19; Inter- 
state Commerce Commission v. Good- 
rich Transit Co. (1912) 224 U. S. 
194, 211, 56 L. ed. 729, 32 S. Ct. 
436; American Teleph. & Teleg. Co. 
v. United States (1936) 299 U. S. 
232, 235, 81 L. ed. 142, 16 P.U.R. 
(N.S.) 225, 57 S. Ct. 170. Congress 
may use this method in connection 
with a comprehensive scheme of reg- 
ulation, as, for example, in the case 
of the Interstate Commerce Commis- 
sion and the Federal Communications 
Commission; or Congress may em- 
ploy this informatory process inde- 
pendently. An illustration of the lat- 
ter is found in the statute relating to 
newspapers and periodicals, enjoying 
the privileges accorded to second class 
mail, which requires an annual state- 
ment setting forth the names and ad- 
dresses of the editor, publisher, busi- 
ness manager, owner, and, in case of 
ownership by a corporation, the stock- 
holders, and also the names of known 
bondholders or other security holders, 
together with a statement as to cir- 
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culation. 39 USCA § 233. See Lew- 
is Publishing Co. v. Morgan (1913) 
229 U. S. 288, 57 L. ed. 1190, 33 S. 
Ct. 867. 

Petitioners refer to the limitations 
upon publicity contained in § 22 and 
contrast this provision with that of 
the Securities Act of 1933, § 6(d), 48 
Stat. 74, 78. But § 22 provides that 
the information shall be available to 
the public when in the judgment of 
the Commission its disclosure would 
be in the public interest or the interest 
of investors or consumers. The lim- 
itations are plainly intended to safe- 
guard particular information which 
may be regarded as of a private or 
confidential character and as not di- 
rectly concerning the public interest. 
They do not detract from the value 
which may be deemed to attach to the 
requirement that the described infor- 
mation should be furnished, whether 


as an aid to legislation or as facili- 
tating administrative supervision or 
as securing a desirable publicity. 


Both parties invoke the legislative 


history of the act. Petitioners con- 
tend that this shows that control, not 
publicity, was intended. The govern- 
ment insists that the legislative history 
supports the presumption of separa- 
bility: It is unnecessary to review the 
details of the arguments or the cited 
statements from the legislative halls. 
The act speaks for itself with suffi- 
cient clarity. The government points 
to six groups of regulatory provisions 
contained in the act, viz., registration 
(§§ 4 and 5); issuance of securities 
(§§ 6 and 7); acquisition of securi- 
ties and utility assets (§§ 8, 9, and 
10) ; corporate simplification and re- 
organization (§ 11) ; service contracts 
and other intercompany transactions 
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(§$§ 12 and 13); and reports and ac- 
counts (§§ 14 and 15). We see 
nothing in the legislative history of 
the act which requires the conclusion 
that all these groups were intended to 
constitute a unitary system, no part 
of which can fail without destroying 
the rest. On the contrary, we think 
that the intent of Congress is that 
these various groups of regulations, 
as well as particular provisions of 
each group, should be regarded as 
separable so that, if any such group 
or provision should be found to be 
invalid, that invalidity should not ex- 
tend to the remaining parts if by rea- 
son of their nature and as a practical 
matter they could be separately sus- 
tained and enforced. 

Congress provided in § 18(f) that 
the Commission might bring an ac- 
tion to enforce compliance with the 
act or any rule, regulation, or order 
thereunder, and that upon a proper 
showing a permanent or temporary 
injunction or decree should be grant- 
ed. In pursuance of that authority, 
the present action was brought solely 
to enforce the provisions of §§ 4(a) 
and 5. We find no basis for holding 
that these provisions cannot be sepa- 
rately enforced if they are valid and 
we turn to that question. In view of 
this conclusion as to separability, it 
is unnecessary to go through the stat- 
ute in order to determine whether 
other provisions are valid or invalid, 
and we do not intimate that there 
would not be found in any event a 
workable system in addition to the 
registration sections. 

[9-14] Third. Petitioners con- 
tend that, standing by themselves, §§ 
4(a) and 5 transgress constitutional 
restrictions. These sections have 


474 





ELECTRIC BOND & S. CO. v. SECURITIES AND EXCHANGE COM. 


three parts. Section 5(a) provides 
for the filing of a notification of reg- 
istration. Section 5(b) makes it the 
duty of every registered holding com- 
pany to file a registration statement, 
with documents and certain detailed 
information, within a reasonable time 
after registration. Section 4(a) pre- 
scribes the penalty for failure to reg- 
ister under § 5. As the requirement 
of information is in itself a permis- 
sible and useful type of regulation 
(Interstate Commerce Commission v. 
Brimson, supra; Interstate Commerce 
Commission v. Goodrich Transit Co. 
supra; American Teleph. & Teleg. Co. 
v. United States, supra), the question 
is whether the particular demand, here 
assailed, can be validly addressed to 
the defendants enjoined by the decree, 
and, if so, whether it exceeds consti- 
tutional limits because of the charac- 
ter and extent of the information 


sought. 

The findings of the district court 
based upon the stipulation of facts 
leave no room for doubt that these 
defendants are engaged in transac- 


tions in interstate commerce. That 
they conduct such transactions 
through the instrumentality of sub- 
sidiaries cannot avail to remove them 
from the reach of the Federal power. 
It is the substance of what they do, 
and not the form in which they clothe 
their transactions, which must afford 
the test. The constitutional authority 
confided to Congress could not be 
maintained if it were deemed to de- 
pend upon the mere modal arrange- 
ments of those seeking to escape its 
exercise. Compare Northern Securi- 
ties Co. v. United States (1904) 193 
U. S. 197, 48 L. ed. 679, 24 S. Ct. 
436. We need not now determine to 
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what precise extent these defendants 
are actually engaged in interstate com- 
merce. It is enough that they do have 
continuous and extensive operations 
in that commerce, and Congress can- 
not be denied the power to demand the 
information which would furnish a 
guide to the regulation necessary or 
appropriate in the national interest. 
Regulation is addressed to practices 
which appear to need supervision, cor- 
rection, or control. And to determine 
what regulation is essential or suit- 
able, Congress is entitled to consider 
and to estimate whatever evils exist. 

Congress has set forth in the act 
what it considers to be the factual sit- 
uation and the need of Federal super- 
vision. The following statement is 
found in par. (a) of § 1 (15 USCA 
§ 79a) : 

“Public utility holding companies 
and their subsidiary companies are 
affected with a national public inter- 
est in that, among other things, (1) 
their securities are widely marketed 
and distributed by means of the mails 
and instrumentalities of interstate 
commerce and are sold to a large num- 
ber of investors in different states; 
(2) their service, sales, construction, 
and other contracts and arrangements 
are often made and performed by 
means of the mails and instrumentali- 
ties of interstate commerce; (3) their 
subsidiary public utility companies 
often sell and transport gas and elec- 
tric energy by the use of means and 
instrumentalities of interstate com- 
merce; (4) their practices in respect 
of and control over subsidiary compa- 
nies often materially affect the inter- 
state commerce in which those compa- 
nies engage; (5) their activities ex- 
tending over many states are not sus- 
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ceptible of effective control by any 
state and make difficult, if not impos- 
sible, effective state regulation of pub- 
lic utility companies.” 

Congress has further declared in 
par. (b) of that section, upon the basis 
of facts disclosed by the reports of 
the Federal Trade Commission and 
of the Committee on Interstate and 
Foreign Commerce of the House of 
Representatives, and otherwise ascer- 
tained, the circumstances in which the 
national interest and the interest of 
investors and consumers may be ad- 
versely affected by the operation of 
public utility holding companies. 
And after this catalog of the abuses 
which may exist in the circumstances 
described, Congress declares it to be 
its policy “to meet the problems and 
eliminate the evils as enumerated in 
this section, connected with public 
utility holding companies which are 


engaged in interstate commerce or in 
activities which directly affect or bur- 


den interstate commerce.” Without 
attempting to state the limits of per- 
missible regulation in the execution 
of this declared policy, we have no 
reason to doubt that from these de- 
fendants, with their highly important 
relation to interstate commerce and 
the national economy, Congress was 
entitled to demand the fullest infor- 
mation as to organization, financial 
structure, and all the activities which 
could have any bearing upon the exer- 
cise of congressional authority. The 
regulation found in § 5(b) goes no 
further than to require this informa- 
tion and we are of the opinion that its 
validity must be sustained. 

Section 4(a) prescribes the penalty 
for failure to register under § 5, and 
that section as an incident to registra- 


tion imposes the duty to file the de. 
scribed registration statement. Treat- 
ing the requirements of §§ 4(a) and 
5 as a separable part of the act, the 
question is whether that penalty may 
be validly imposed. 

In the imposition of penalties for 
the violation of its rules, Congress 
has a wide discretion. Sanctions may 
be of various types. See Helvering 
v. Mitchell (1938) 303 U. S. —, 82 
L. ed. —, 58 S. Ct. 630. They may 
involve the loss of a privilege which 
would otherwise be enjoyed. Id. 
Note 2. When Congress lays down 
a valid rule to govern those engaged 
in transactions in interstate commerce, 
Congress may deny to those who vio- 
late the rule the right to engage in such 
transactions. Champion v. Ames 
(1903) 188 U. S. 321, 47 L. ed. 492, 
23 S. Ct. 321; United States ex rel. 
Attorney General v. Delaware & H. 
Co. (1909) 213 U. S. 366, 415, 53 L. 
ed. 836, 29 S. Ct. 527; Brooks v. 
United States (1925) 267 U. S. 432, 
436, 69 L. ed. 699, 45 S. Ct. 345, 37 
A.L.R. 1407; Gooch v. United States 
(1936) 297 U. S. 124, 80 L. ed. 522, 
56 S. Ct. 395; Kentucky Whip & Col- 
lar Co. v. Illinois C. R. Co. (1937) 
299 U. S. 334, 346, 81 L. ed. 270, 57 
S. Ct. 277. And while Congress may 
not exercise its control over the mails 
to enforce a requirement which lies 
outside its constitutional province, 
when Congress lays down a valid reg: 
ulation pertinent to the use of the 
mails, it may withdraw the privilege 
of that use from those who disobey. 
Champion v. Ames, supra; Lewis 
Publishing Co. v. Morgan, supra. 

In the instant case, the penalty at- 
taches to the use of the instrumentali- 
ties of commerce and of the mails by 
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those who, engaged in that use, re- 
fuse to submit to § 5 and thus through 
registration and the statement which 
is incident to registration to supply 
the information which Congress is 
entitled to demand, and has demand- 
ed, with respect to their organization 
and practices. Each one of the para- 
graphs of § 4(a), as related to the 
requirements of § 5, is addressed to 
those in that class. We think that 
the imposition of such a penalty does 
not transgress any constitutional pro- 
vision. 

The decree enforces this penalty by 
injunction as the act itself authorizes. 
Section 18(f). The terms of the in- 
junction follow closely the provisions 
of § 4(a) and do not extend beyond 
them. To escape the penalty and the 
enforcing provisions of the decree, all 
that the defendants have to do is to 
register with the Commission and as- 
sume, under § 5, the obligation to file 
the described registration statement. 
All their rights and remedies with re- 
spect to other provisions of the stat- 
ute remain without prejudice. Their 
objections to the affirmative provi- 
sions of the decree are untenable. 


[15] Fourth. The district court 
did not err in dismissing the cross-bill. 
Defendants are not entitled to invoke 


the Federal Declaratory Judgment 
Act in order to obtain an advisory 
decree upon a hypothetical state of 
facts. See New Jersey v. Sargent 
(1926) 269 U. S. 328, 70 L. ed. 289, 
46 S. Ct. 122; United States v. West 
Virginia (1935) 295 U. S. 463, 79 
L. ed. 1546, 55 S. Ct. 789; Ashwand- 
er v. Tennessee Valley Authority 
(1936) 297 U. S. 288, 324, 80 L. ed. 
688, 56 S. Ct. 466; Anniston Mfg. 
Co. v. Davis (1937) 301 U. S. 337, 
355, 81 L. ed. 1143, 57 S. Ct. 816. 
By the cross-bill, defendants seek a 
judgment that each and every provi- 
sion of the act is unconstitutional. It 
presents a variety of hypothetical con- 
troversies which may never become 
real. We are invited to enter into a 
speculative inquiry for the purpose 
of condemning statutory provisions 
the effect of which in concrete situa- 
tions, not yet developed, cannot now 
be definitely perceived. We must de- 
cline that invitation. Anniston Mfg. 
Co. v. Davis, supra. 
The decree is affirmed. 
Affirmed. 


Mr. Justice McReynolds dissents. 


Mr. Justice Cardozo and Mr. Jus- 
tice Reed took no part in the consid- 
eration and decision of this case. 
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UNITED STATES CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 


Consolidated Edison Company of New 
York, Incorporated et al. 


v 


National Labor a Board 


(— F. (2d) —.) 


Interstate commerce, § 1 — Powers of Congress — Local utility — Effect of 
activities on interstate commerce. 

1. Congress has power to legislate with respect to local utilities if disrup- 
tion of their service would have a direct effect upon interstate commerce, 
p. 480. 

Labor, § 2 — National Labor Relations Act — Scope. 
2. The National Labor Relations Act, 29 USCA, was intended to exert 
Federal power under the commerce clause to the full extent of constitu- 
tional limits, p. 480. 


Interstate commerce, § 83 — Jurisdiction of Federal Board — Local public utilities 
— Effect of operations on interstate commerce. 
3. The effect of a disruption of service of local public utilities by an in- 
dustrial labor dispute would be of such magnitude and so immediate that 
the utilities are within the jurisdiction of the National Labor Relations 
Board, even though only a small. percentage of their total business is used 
in interstate or foreign commerce, when the utilities use large quantities 
of raw materials originating outside the state and numerous customers, 
including railroads, are engaged in interstate or foreign commerce, p. 480. 


Constitutional law, § 20 — Due process — Hearing — National Labor Relations 
Board. 

4. The court cannot say that public utility companies subject to the juris- 
diction of the National Labor Relations Board have been deprived of a 
full and fair hearing according to due process of law by the Board’s 
direction that a complaint against the companies alleged unfair labor prac- 
tices be transferred from a trial examiner to itself, with the result that 
the trial examiner has made no intermediate report as contemplated by a 
rule of the Board and the companies had no opportunity to file exceptions 
to his report as contemplated by another rule, and with the further result 
that findings of fact have been made by persons who did not see the 
witnesses, although this procedure is not one likely to inspire confidence 
in the impartiality of the proceeding and the court does not commend such 
procedure, p. 484. 


Constitutional law, § 20 — Due process — Hearing — Oral argument or brief. 
5. The National Labor Relations Board, in order to accord a full and fair 
hearing according to due process of law, is not bound to hear oral argument 
if it prefers to take a brief in a case involving a complaint against alleged 
unfair labor practices of public utility companies, p. 484. 
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Evidence, § 21 — Hearsay — Admissibility — National Labor Relations Board. 
6. Hearsay evidence is admissible in hearings before the National Labor 
Relations Board, p. 484. 


Constitutional law, § 20 — Due process — Hearing — Hearsay evidence. 
7. Whether some of the hearsay evidence introduced in a proceeding before 
the National Labor Relations Board was too remote to be entitled to cre- 
dence goes to the correctness of the Board’s findings rather than to the 
constitutional validity of the proceedings, p. 484. 


Parties, § 16 — Necessary parties — Proceeding before Labor Board — Union. 


8. A labor union with which public utility companies have contracted is 
not a necessary party to a proceeding on complaint to the National Labor 
Relations Board by another union alleging unfair labor practices on the 
part of the companies when the order of the Labor Board does not run 
against the first union, since its presence was not necessary to enable the 
Board to determine whether the act had been violated or to make an 
appropriate order against the companies, p. 485. 


Labor, § 9 — Union — Order invalidating contracts. 

9. A conclusion by the National Labor Relations Board that, in order to 
establish conditions for the exercise of an unfettered choice of representa- 
tives by employees of public utility companies, the companies should be 
ordered to cease and desist from giving effect to contracts entered into 
with one labor union, was held not to be so unwarranted as to necessitate 
deleting from the Board’s order a clause invalidating such contracts, al- 
though on complaint by a rival union against alleged unfair labor practices 
the Board had dismissed a charge under § 8 (2) of the National Labor 
Relations Board, which forbids an employer to dominate or interfere with 
the formation or administration of any labor organization or contribute 
financial or other support to it, and had found no reason for disestablishing 
the first union, p. 486. 


Appeal and review, § 28.8 — Decision of Federal Labor Board — Conclusions of 
fact. 

10. The question for the court, in reviewing a determination by the National 
Labor Relations Board, that public utility companies have discharged em- 
ployees because of union activities, contrary to § 8 (3) of the National 
Labor Relations Act, is not whether the court would have reached the 
same conclusion as the Board but whether there is evidence to support 
the Board’s findings, p. 486. 


Appeal and review, § 56 — Grounds for reversal — Exclusion of evidence — 
Effect of failure to apply to court. 

11. An order of the National Labor Relations Board requiring a public 
utility company to reémploy an employee found by the Board to have 
been improperly dismissed for labor activities, in violation of provisions 
of the National Labor Relations Act, should not be reversed on the 
ground that the Board unreasonably and arbitrarily denied leave to the 
company to introduce certain evidence as to the circumstances surrounding 
his discharge if the company has not applied to the court for the taking 
of additional evidence as it might under § 10 (e) of the act, p. 487. 


{March 14, 1938.] 
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pene for review of cease and desist order of National 
Labor Relations Board directed against local public utility 
company and answers by Board praying for enforcement of its 
order; order entered for enforcement of Board’s order. 
decision by Board, see 22 P.U.R.(N.S.) 401. 


APPEARANCES: Whitman, Ransom, 
Coulson & Goetz, for Consolidated 
Edison Company et al., Petitioners; 
William L. Ransom, Wesley A. 
Sturges, and Pincus M. Berkson, of 
Counsel; Isaac Lobe Straus, Claude 
A. Hope and Delafield, Thorne & 
Marsh, for International Brotherhood 
of Electrical Workers et al., petition- 
ers. Charles Fahy, General Counsel, 
Robert B. Watts, Associate General 
Counsel, Laurence A. Knapp, Samuel 
Edes, and H. Gardiner Ingraham, At- 
torneys, for respondent; Louis B. 
Boudin, for United Electrical and 
Radio Workers of America, C.I.O. 
intervener; James J. O’Brien filed a 
brief as amicus curiz. 

Before Manton, Swan, and Augus- 
tus N. Hand, Circuit Judges. 


Swan, Circuit Judge: In May, 
1937, United Electrical and Radio 
Workers of America, Local 1212, a 
labor organization which we shall call 
United, filed with the National Labor 
Relations Board a charge that Consol- 
idated Edison Company of New York 
and its affiliated companies (together 
referred to as petitioners) were en- 
gaging in unfair labor practices. On 
May 12th the Board issued its com- 
plaint against the petitioners. Ap- 
pearing specially, they challenged the 
Board’s jurisdiction, and moved that 
the jurisdictional question be decided 
prior to hearings on the merits. This 
request was denied. The petitioners 
22 P.U.R.(N.S.) 


For 


then answered, reserving their juris- 
dictional objections, and hearings 
were had before a trial examiner des- 
ignated by the Board. Before the 
trial examiner had made findings of 
fact or filed a report, the case was 
transferred to the Board. On No- 
vember 10, 1937 (22 P.U.R.(N.S.) 
401), the Board issued a cease and 
desist order based on its finding of 
violations of §§ 8(1) and (3) of the 
National Labor Relations Act (29 
USCA § 158). Pursuant to § 10(f), 
29 USCA § 160(f), the petitioners 
brought the order to this court for 
review. A similar petition for review 
was also filed by the International 
Brotherhood of Electrical Workers 
and numerous local unions (together 
referred to as the Brotherhood). The 
Brotherhood is affiliated with the 
American Federation of Labor, while 
United is connected with the Commit- 
tee for Industrial Organization. The 
Brotherhood had not intervened be- 
fore the Board but regards itself as 
a “person aggrieved” by provisions 
of the order which affect it. In 
its answers to the petitions the Board 
prays for enforcement of its said 
order. United has appeared as an 
intervener in support of the Board’s 
order. 

[1-3] The first question to be con- 
sidered is that of the Board’s juris- 
diction. Section 10(a) of the act, 29 
USCA § 160(a), empowers the 
Board “to prevent any person from 
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engaging in any unfair labor practice 
(listed in § 8) affecting commerce.” 
The terms “commerce” and “affect- 
ing commerce” are defined in § 2(6) 
and (7), 29 USCA § 152. It is not 
contended that the petitioners are 
themselves engaged in commerce as so 
defined. They are local public utility 
corporations and their production and 
distribution of electricity, gas, and 
steam are carried on solely within the 
city of New York and adjacent West- 
chester county. The contention of 
Federal jurisdiction over the labor re- 
lations of such employers is rested up- 
on the argument that an interruption 
of their business by an industrial la- 
bor dispute would vitally affect com- 
merce, because (1) in producing elec- 
tric energy, gas, and steam they use 
large quantities of raw materials orig- 
inating outside the state of New York, 
and (2) some of their customers are 


engaged in interstate or foreign com- 
merce or are instrumentalities of such 


commerce. 

The facts are not in dispute; they 
were stipulated in great detail. A 
brief summary will suffice for pres- 
ent purposes. Consolidated Edison 
Company of New York is both an 
operating and a holding company; it 
owns between 90 and 100 per cent of 
the voting stock of each of six affil- 
lates, its copetitioners. The parent 
corporation and each of its subsidia- 
ries, with one exception, is a public 
utility company within the meaning of 
the Public Service Law of New York 
and is subject to regulation by the 
state Commission. The one excep- 
tion is Consolidated Telegraph and 
Electrical Subway Company, which 
maintains and leases to others of the 
petitioners space in subsurface ducts. 


[31] 481 


The petitioners’ labor relations are 
also subject to state regulation under 
a recent statute (Chap. 443, Laws of , 
1937), unless jurisdiction of the state 
labor relations board must yield to 
that of the National Board. The pe- 
titioners are operated as a unitary 
system. A few figures will indicate 
the magnitude of the system’s busi- 
ness. In 1936 it supplied 97.5 per 
cent of all electric energy sold in New 
York city, and practically 100 per 
cent of that sold in Westchester coun- 
ty; it supplied 55.3 per cent of the 
total gas sold in New York city and 
is the only utility supplying gas in 
Westchester county. It is the only 
central-station steam utility in New 
York city. Its employees number 
more than 40,000 and its total pay- 
roll in 1936, including annuities and 
separation allowances, was nearly 
$82,000,000. It used almost 5,000,- 
000 tons of coal and more than 114,- 
000,000 gallons of oil in the year 
1936. All of the oil and all but an 
insignificant portion of the coal moved 
to the petitioners’ plants from states 
other than New York. The out-of- 
state purchases are made from inde- 
pendent dealers and are delivered by 
independent carriers. Although the 
bulk of the petitioners’ business, in 
respect to both the quantity of serv- 
ice and the number of consumers, is 
supplying electricity and gas for resi- 
dential and local commercial uses, 
they also have numerous consumers 
who are engaged in interstate or for- 
eign commerce. The most striking 
illustrations of this class of consum- 
ers are the railroads. Thus, electric 
energy supplied to the New York Cen- 
tral, the New York, New Haven and 
Hartford, and the Hudson and Man- 
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hattan is used for the lighting and 
operation of their passenger and 
freight terminals and for the move- 
ment of interstate trains; and steam 
supplied to the Pennsylvania Rail- 
road Company is used to operate 
switches in its tunnel under the Hud- 
son river. 

The construction and validity of 
the National Labor Relations Act was 
extensively discussed in National La- 
bor Relations Board v. Jones & L. 
Steel Corp. (1937) 301 U. S. 1, 81 
L, ed. 893, 57 S. Ct. 615, 108 A.L.R. 
1352. As the Chief Justice there 
pointed out, the act does not impose 
collective bargaining upon all industry 
regardless of effects upon interstate 
or foreign commerce. It purports to 
reach only what may be deemed to ob- 
struct or burden such commerce. At 
page 37 the opinion states: 


“Although activities may be intra- 


state in character when separately 
considered, if they have such a close 
and substantial relation to interstate 
commerce that their control is essen- 
tial or appropriate to protect that com- 
merce from burdens and obstructions, 
Congress cannot be denied the power 


to exercise that control. Schechter 
Poultry Corp. v. United States 
(1935) 295 U. S. 495, 79 L. ed. 1570, 
55 S. Ct. 837, 97 A.L.R. 947. Un- 
doubtedly, the scope of this power 
must be considered in the light of our 
dual system of government and may 
not be extended so as to embrace ef- 
fects upon interstate commerce so in- 
direct and remote that to embrace 
them, in view of our complex society, 
would effectually obliterate the dis- 
tinction between what is national and 
what is local and create a completely 
22 P.U.R.(N.S.) 


centralized government. Id. The 
question is necessarily one of degree.” 

Consistently with these principles 
it can scarcely be doubted that the 
labor disputes of a local merchant will 
not normally fall within the Board's 
jurisdiction, even though some part 
of his stock in trade originates outside 
the state or some of his local custom- 
ers are engaged in interstate com- 
merce. In such a case the closing of 
the merchant’s store by a strike of his 
employees would undoubtedly affect 
interstate commerce, but the effects 
would be too remote and indirect to 
bring his activities within the range 
of Federal regulation. We need not 
say whether the same _ conclusion 
would follow if the merchant’s im- 
portations from without the state ran 
into figures comparable to the peti- 
tioners’ importations of coal and oil. 
Nor need we decide whether their im- 
portations of raw materials are alone 
enough to bring them under the 
Board’s jurisdiction. It is the use 
which some of their customers make 
of the electric energy and steam pur- 
chased from the petitioners, that fur- 
nishes the Board its main ground for 
claiming jurisdiction. The petition- 
ers argue that they should not be 
chargeable for the independent acts of 
customers whom, by state law, they 
are compelled to serve. But the prob- 
lem is not to be approached from the 
standpoint of vicarious liability. It 
is to be approached as a question of 
fact, namely, what will be the result 
upon commerce of a labor dispute be- 
tween the petitioners and their em- 
ployees. Should such a dispute result 
in interrupting the petitioners’ serv- 
ice, the effects upon commerce would 
be catastrophic. We mention only 
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some of them. Instantly, the termi- 
nals and trains of three great inter- 
state railroads would cease to operate ; 
interstate communication by tele- 
graph, telephone, and radio would 
stop ; lights maintained as aids to nav- 
igation would go out, and the busi- 
ness of intersate ferries and of for- 
eign steamships, whose docks are 
lighted and operated by electric ener- 
gy, would be greatly impeded. Such 
effects we cannot regard as indirect 
and remote. 

It is true that the local consequences 
of a cessation of the petitioners’ serv- 
ices would be equally, if not more, 
disastrous. It is argued that consid- 
erations of the health, safety, and con- 
venience of the millions of people who 
live and work in New York city out- 
weigh the national interest in protect- 
ing interstate commerce from disrup- 
tion; that local public utilities have al- 
ways been regarded as exclusively 
within the jurisdiction of the states, 
and that to extend the Federal juris- 
diction to include them is to obliter- 
ate pro tanto our dual system of gov- 
ernment, contrary to the admonition 
of the Chief Justice in the Jones & 
Laughlin Case, supra. We are not 
unmindful of the persuasive force of 
these arguments. Nevertheless, we 
cannot doubt the power of Congress 
to legislate with respect to local utili- 
ties the disruption of whose service 
would have a direct effect upon inter- 
state commerce; cf. Appalachian 
Electric Power Co. v. National La- 
bor Relations Board (1938) 93 F. 
(2d) 985; nor can we doubt that the 
act under consideration was intended 
to exert Federal power under the 
commerce clause to the full extent of 
constitutional limits. This is not to 


say that all utilities are within the 
act. “The question is necessarily one 
of degree.” In the case at bar the ef- 
fect of disrupting service would be of 
such magnitude and so immediate, that 
we think the petitioners are within the 
Board’s jurisdiction, even though only 
a small percentage of their total busi- 
ness is used in interstate or foreign 
commerce. 

None of the Labor Board cases de- 
cided by the Supreme Court has pre- 
sented a situation like that at bar. In 
three of them the Board’s order ran 
against an employer whose business, 
though local in respect to manufac- 
turing, was plainly interstate in re- 
spect to sales of a very large percent- 
age of its manufactured product. Na- 
tional Labor Relations Board v. Jones 
& L. Steel Corp. supra; National La- 
bor Relations Board v. Fruehauf 


Trailer Co. (1937) 301 U. S. 49, 81 
L. ed. 918, 57 S. Ct. 642; National 


Labor Relations Board v. Friedman- 
Harry Marks Clothing Co. (1937) 
301 U. S. 58, 81 L. ed. 921, 57 S. Ct. 
645. In one case the employer was 
engaged in a business of interstate 
communication (Associated Press v. 
National Labor Relations Board 
[1937] 301 U. S. 103, 81 L. ed. 953, 
57 S. Ct. 650) ; in others the business 
was interstate transportation of pas- 
sengers. Washington, V. & M. Coach 
Co. v. National Labor Relations 
Board (1937) 301 U. S. 142, 81 L. 
ed. 965, 57 S. Ct. 648; National La- 
bor Relations Board v. Pennsylvania 
Greyhound Lines (1938) 302 U. S. 

, 82 L. ed. , 8S. Ce i: 
National Labor Relations Board v. 
Pacific Greyhound Lines (1938) 302 
U. S. , 82 L. ed. , 8S. o. 
577. We recognize that these cases 
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are not decisive of the case at bar, but 
we think that the principles they have 
announced point to the conclusion we 
have reached. 

[4-7] The petitioners contend that 
the Board denied them a full and fair 
hearing according to due process of 
law. This complaint is based upon 
four grounds. The first relates to the 
Board’s direction that the proceeding 
be transferred to it pursuant to Rule 
37. The result was that the trial ex- 
aminer made no intermediate report, 
as contemplated by Rule 32, and the 
petitioners had no opportunity to file 
exceptions to his report as contemplat- 
ed by Rule 34. Nor were they ac- 
corded oral argument before the 
Board, although it must be presumed 
that their brief submitted to the trial 
examiner came to the Board’s atten- 
tion. This procedure is not one like- 
ly to inspire confidence in the impar- 
tiality of the proceedings. It results 
in the findings of fact being made by 
persons who did not see the witnesses 
—a matter which may have far-reach- 
ing consequences in view of the very 
limited power conferred upon the 
courts to review the Board’s findings 
of fact. But, though we do not com- 
mend such procedure, we cannot say 
that it has deprived the petitioners of 
due process of law. It is familiar 
practice for a court to decide issues 
on testimony wholly taken by deposi- 
tion; and § 10(c) of the act places 
upon the Board the duty of stating its 
findings of fact “upon all the testi- 
mony taken.” Nor do we think the 
Board is bound to hear oral argument 
if it prefers to take a brief. Morgan 
v. United States (1936) 298 U. S. 
468, 80 L. ed. 1288, 56 S. Ct. 906; 
presented a very different situation. 
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The second ground of complaint is 
that the trial examiner permitted 
amendments, thereby introducing is- 
sues which necessitated the presence 
of an absent party, namely, the 
Brotherhood. As will appear from 
subsequent discussion, we do not re- 
gard the Brotherhood as a necessary 
party. 

The third ground relates to the ex- 
aminer’s refusal to accept testimony 
relating to the petitioners’ reasons for 
discharging an employee named Sol- 
osy. This will also be discussed later. 

Finally, complaint is made that re- 
mote hearsay dominated the testimo- 
ny. This court has already ruled that 
hearsay is admissible in hearings be- 
fore the Board. Remington-Rand v. 
National Labor Relations Board, 
February 14, 1938 (C. C. A. 2). 
Whether some of the hearsay was too 
remote to be entitled to credence, goes 
to the correctness of the Board’s find- 
ings rather than to the constitutional 
validity of its proceedings. For the 
foregoing reasons the petitioners’ 
contention that they have been denied 
due process of law is overruled. 


We pass now to the merits of the 
controversy. The Board’s findings of 
fact, conclusions of law, and order 
are too voluminous to be incorporated 


in this opinion. The complaint, as 
amended, charged the petitioners with 
the following unfair labor practices: 
(1) the use of undercover operatives 
to spy upon union activities of em- 
ployees, in violation of § 8(1); (2) 
the discriminatory discharge because 
of union activities of six employees, 
in violation of § 8(3) ; and (3) coer- 
cion of their employees in their right 
to form labor organizations of their 
own choosing in violation of § 8(1) 
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and (2). The Board sustained the 
charges based on §§ (1) and (3) but 
dismissed the charge based on § 8(2). 

The most important of the charges 
is the one referring to coercing the 
employees into joining the Brother- 
hood. In the latter part of 1933 and 
the early part of 1934 the petitioners 
sponsored and assisted in the forma- 
tion of certain Employee Representa- 
tion Plans among their employees. 
They were company-dominated un- 
ions. Immediately after the validity 
of the National Labor Act was sus- 
tained by the Supreme Court, Carlisle, 
who was in charge of the petitioners’ 
labor policy, conferred with Tracy, 
the international president of the 
Brotherhood, and on April 16, 1937, 
Tracy wrote him a letter demanding 
recognition of the Brotherhood as the 
representative of its members, and 
sending a proposed contract. On 
April 20, Carlisle called a meeting of 
the chairmen of all the general coun- 
cils of the Plans and announced that 
the management could no longer con- 
tinue financial support to the Plans, 
but had decided to recognize the 
Brotherhood. He said that the em- 
ployees were expected to join the 
Brotherhood and he referred to it as 
the “sole bargaining body” for em- 
ployees of Consolidated Edison Com- 
pany. On the same date Carlisle re- 
plied to Tracy’s letter, agreeing to rec- 
ognize the Brotherhood and to nego- 
tiate contracts with it, although at this 
time the number of its members 
among the petitioners’ employees was 
insignificant. Shortly thereafter there 
were set up seven Brotherhood locals, 
most of the officers of the Plans be- 
coming officers of the locals. During 
the same period United was endeavor- 
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ing to gain members among the pe- 
titioners’ employees. An officer of 
United wrote Carlisle for a confer- 
ence, but no answer was made to this 
letter. Without specifying further 
details it will suffice to say that there 
was ample evidence to support the 
Board’s finding that the petitioners 
exerted pressure on their employees 
to join the Brotherhood, while they 
discouraged membership in United. 
Between May 28th and June 16th, 
they entered into substantially similar 
contracts with the seven locals of the 
Brotherhood. The contracts were in- 
troduced by the petitioners in support 
of a contention that the issue of co- 
ercion of employees was thereby ren- 
dered moot. The contracts in terms 
recognized the Brotherhood as the 
representative of its members and 
were applicable only to such members. 
As of June 29, 1937, their member- 
ship was 30,000 out of 38,000 eligible 
employees. Paragraph 1(f) of the 
order under review directs the peti- 
tioners to cease and desist from “giv- 
ing effect to their contracts with” the 
Brotherhood. Strenuous objection to 
this provision of the order is made 
both by the petitioners and by the 
Brotherhood. 

[8] They both urge that the Broth- 
erhood was a necessary party to the 
proceeding if the Board’s order is to 
invalidate these contracts. This con- 
tention has been authoritatively deter- 
mined against them by the recent de- 
cision of the Supreme Court. Nation- 
al Labor Relations Board v. Pennsyl- 
vania Greyhound Lines (1938) 302 
U.S. , 82 L. ed. s Fo 2 2 
571. The order does not run against 
the Brotherhood. Its presence was 
not necessary to enable the Board to 
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determine whether the act had been 
violated or to make an appropriate or- 
der against the petitioners. 

[9] It is not so clear, however, that 
invalidating the contracts is an ap- 
propriate order against the petition- 
ers. Unlike the Greyhound Case, the 
Board has here dismissed the charge 
under § 8(2), 29 USCA, § 158, 
which forbids an employer “To domi- 
nate or interfere with the formation 
or administration of any labor organ- 
ization or contribute financial or oth- 
er support to it.’’ Since the Brother- 
hood is not dominated, supported, or 
interfered with by the petitioners, it 
is not immediately obvious that the 
employees’ right to self-organization 
will be injured by allowing the con- 
tracts to be carried out. Under them, 


the Brotherhood acts only for its own 
members, and clause 1(g) of the or- 
der restrains the petitioners from rec- 


ognizing it as the exclusive represen- 
tative of their employees. Other sub- 
divisions, namely l(a), (b), (c), 
(d), (e), and (h), restrain them 
from urging their employees to join 
any labor organization, or interfering 
with their free exercise of self-organ- 
ization, or favoring the Brotherhood 
or any other labor organization. Un- 
der these provisions the employees 
will have complete freedom to join 
United in preference to the Brother- 
hood, or to join neither. But the 
Board concluded that “in order to es- 
tablish conditions for the exercise of 
an unfettered choice of representa- 
tives” by the petitioners’ employees, 
the petitioners should be ordered to 
cease and desist from giving effect to 
the contracts. We do not think that 
this conclusion is so unwarranted as 
to necessitate deleting clause (f) from 
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the order. However, since the Board 
has found no reason for “disestablish- 
ing” the Brotherhood, as was done 
in the Greyhound Case, it would seem 
to be entirely lawful for the petition- 
ers and the Brotherhood to make new 
contracts on behalf of its own mem- 
bers, once the employees have been 
notified that the old contracts are not 
binding and that they are free to join 
or refrain from joining any labor or- 
ganization ; and the new contracts may 
be on the same terms as the old. We 
see nothing in the order to prevent 
that. 

[10] The Board has found that 
the petitioners discharged six em- 
ployees because of their union activi- 
ties contrary to § 8(3) of the act. 
Three of the men were discharged 
November 29, 1935, and two on June 
19, 1936. All five were officers or 
active leaders of Local 103 of the 
Brotherhood of Utility Employees, 
which later became affiliated with 
United. The petitioners presented 
testimony that these men were dis- 
charged because it was necessary to 
reduce the size of two departments in 
which they worked; that in making 
such reductions preference was given 
to married employees ; and that these 
men were single and were treated no 
differently than others, both union and 
nonunion, who were laid off about at 
the same time. The Board rejected 
this explanation chiefly, it would seem, 
because other single men with less sen- 
iority of service were retained. The 
question is not whether this court 
would have reached the same conclu- 
sion as the Board, but whether there 
is evidence to support the Board’s find- 
ings. Section 10(d). We cannot 
say that the record is wholly barren 
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of evidence to support the charge that 
they were discriminated against on 
account of union activities. Hence 
the order requiring that they be re- 
instated and made whole for losses 
sustained by reason of their discharg- 
es must stand. This does not mean 
that the petitioners must employ these 
five men in addition to their present 
employees, if the work to be done does 
not require additions to their force, 
for the petitioners are at liberty to 
discharge an equal number of other 
employees for proper reasons. 

[11] The sixth discharge com- 
plained of is that of Solosy, who was 
laid off January 17, 1936. The rea- 
son given him was the shutting down 
of the “A” plant of the Astoria Light, 
Heat & Power Company. It was in 
fact shut down. Other employees in 
his division, of less seniority, were 
retained. In his case, also, the Board 
found that in reality his discharge 
was because of his union activity. 
Solosy’s case differs from the others 
in that the petitioners were not al- 
lowed to introduce certain evidence 
as to the circumstances surrounding 
his discharge. This situation arose 


as follows: The Board unexpectedly 
completed its proof on June 24, 1937. 
Counsel for the petitioners was un- 
ready to go on and obtained a contin- 
uance in order that Messrs. Carlisle 
and Dean, who were absent from the 
city, might testify on July 6th. The 
examiner and the Board (by letter) 
declined to let any other witnesses 
testify on that date. Counsel offered 
two of Solosy’s supervisors to testify 
to the reasons for his discharge and 
to the fact that the men who were 
retained in preference to him were 
better educated and better trained. 
These witnesses were at hand, their 
testimony would have been short and 
would have entailed no appreciable 
delay in closing the hearings. It was 
vital testimony on the issue of the pe- 
titioners’ motive in discharging him. 
Denial of leave to introduce it ap- 
pears to us unreasonable and arbi- 
trary. However, the petitioners have 
not applied to this court for the tak- 
ing of additional evidence, as they 
might under § 10(e). 

An order of this court may be en- 
tered for enforcement of the Board’s 
order. 





NORTH CAROLINA UTILITIES COMMISSION 


Re Tide Water Power Company 


Labor, § 10 — Pension plan — Commission approval. 

The Commission approved a pension plan for employees of a power com- 
pany, providing for the contribution or depositing by the company of funds 
under a pension trust agreement, which deposits were to be irrevocable 
and which, in accordance with the terms of the trust agreement and the 
pension plan, would be used to purchase annuity insurance for such em- 
ployees as might qualify under the plan, no deposits or payments to be 
made by employees and the entire cost to be borne by the employer. 


[March 2, 1938.] 
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Fargo for approval of plan for pensions for employees 
of a public utility company; plan approved. 


WINBORNE, Commissioner: This 
cause coming on to be heard upon ap- 
plication of the Tide Water Power 
Company for approval of a pension 
plan for employees of the Tide Water 
Power Company, and it appearing to 
the Commission from the printed pen- 
sion plan for employees of Tide Wa- 
ter Power Company submitted with 
said application and from the pension 
trust agreement, dated December 14, 
1937, in which Employees Welfare 
Association, Inc., is party of the first 
part, and Joseph A. Shields, trustee, 
is party of the second part, also sub- 
mitted with said application, and that 
the two documents constitute a pen- 
sion plan which, for general purposes, 
provides for the contribution or de- 
positing by the Tide Water Power 
Company of funds under said pension 
trust agreement, which deposits are 
irrevocable and which, in accordance 
with the terms of the trust agreement 
and the pension plan for employees of 
Tide Water Power Company, will be 
used to purchase annuity insurance 
for such employees of the Tide Water 
Power Company as may qualify un- 
der said pension plan; and it further 
appearing that no deposits or pay- 
ments are made under said plan by 
employees, the entire cost of the pen- 
sion plan being borne by the employ- 
er. 

The Commission, having studied 
the pension plan and the pension trust 
agreement, is of the opinion and finds 
as a fact that the pension plan therein 
and thereby set up is fair and reason- 


able and adequate for the purposes of 
the Tide Water Power Company, and 
that it will not unreasonably in any 
manner deplete the earnings or assets 
of the Tide Water Power Company, 
but will, on the contrary, by the im- 
provement of working conditions and 
better relations between employer and 
employees, tend strongly to be of much 
benefit to the power company and aid 
and assist it in the discharge of its 
public service and will require only 
such expenditure as will be compati- 
ble with public interest and necessary 
and appropriate for or consistent with 
the proper performance by the utility 
of its service to the public as such 
utility and will not impair its ability 
to perform that service and is reason- 
ably necessary and appropriate there- 
for. 

It is, therefore, ordered and ad- 
judged that the pension plan of the 
Tide Water Power Company, as set 
forth in the pension plan for em- 
ployees of the Tide Water Power 
Company, and the pension trust agree- 
ment, dated December 14, 1937, in 
which Employees Welfare Associa- 
tion, Inc., is party of the first part and 
Joseph A. Shields, trustee, is party of 
the second part, copies of both of 
which are on file in this office, be and 
the same are in all respects approved, 
and the Tide Water Power Company 
is hereby authorized to set up said 
pension plan and operate the same in 
accordance with the provisions of said 
instruments. 
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OHIO SUPREME COURT 


East Ohio Gas Company 


Vv 


Public Utilities Commision of Ohio 


City of Akron 


v 


Public Utilities Cisenaiteiies of Ohio 


[No. 26478.] 
(— Ohio St. —, 12 N. E. (2d) 765.) 


Appeal and review, § 49 — Commission decision — Rates — Confiscation — Rate 
base. 

1. The provisions of § 499-9, General Code, require that property, other 
than land, of a public utility be valued by deducting “the sum of the amounts 
of depreciation from the sum of the new reproductive costs” as of the date 
of the investigation. It is the duty of this court upon a review of orders 
of the Public Utilities Commission not only to determine whether lawful 
rules were applied by the Commission, but also to decide whether, upon 
the record, the orders made were against the weight of the evidence or 
resulted in confiscation of property, p. 493. 


Valuation, § 405 — Findings by Commission — Basis in evidence. 
2. Where in fixing valuations of a gas producing and selling company the 
Commission adopted some views of each side and also made separate find- 
ings of fact, such procedure is not unlawful or unreasonable provided its 
independent judgment was based on evidence in the record and was not 
against the weight of the evidence, p. 493. 

Return, § 40 — Basis — Consideration of future. 
3. A rate of return must be based not only on the valuation, revenue, and 
expenses provided in § 499-9, General Code, but must likewise provide for 
a reasonable return in the immediate future; p. 493. 

Appeal and review, §§ 39, 52 — Commission decision — Valuation — Deprecia- 

tion. 

4. Methods of the Commission in ascertaining valuations and depreciation 
will not be disturbed if they are fair and opportunity to challenge their 
reasonableness upon review is provided, p. 493. 

Depreciation, § 10 — Annual allowance — Purpose. 
5. Annual allowances of depreciation are made for the purpose of main- 
taining the property in a normal operating condition, and to equalize the 
costs of retirements and replacements, p. 497. 
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Valuation, § 331 — Going concern value — Proof. 
6. An allowance for going concern value should not be made upon remote 
assumptions and speculations and without proof of any intrinsic worth 
not included in other property valued, p. 498. 


Expenses, § 109 — Taxes — Basis for allowance. 
7. An order permitting only such deductions for taxes as are based upon 
the amounts appearing on the books of the company during a test period, 
is unlawful and unreasonable when the evidence discloses that the rate of 
taxation was higher in years subsequent to the test period, p. 498. 


Expenses, § 49.1 — Stock purchase by employees — Company assistance. 


8. Under a plan whereby a public utility company expends sums to enable 
its employees to purchase stock in the parent company, if the plan is a fair 
one and if the employee treats the expenditures for his benefit as part of 
his compensation, such sums are to be considered operating expenses, p, 


Return, § 101 — Natural gas utility. 
9. A finding by the Commission that a return of 64 per cent for a gas 
producing and gas selling company, during the years from 1933 to 1937, 
is fair and reasonable, will not be disturbed if supported by the evidence, 
p. 500. 


Expenses, § 137 — Natural gas utility — Delay rentals. 


10. Delay rentals paid by a producing gas company to keep alive leases of 
gas land held in reserve should not be charged to operating expenses when 
an annual amortization allowance makes provision whereby new leases can 
be acquired and paid out of current earnings, p. 502. 


Expenses, § 5 — Powers of Commission — Payments to affiliate — Gas purchases. 


11. Where a gas company purchases a portion of its supply from an affil- 
iated producer and seller, the Commission may inquire whether the contract 
price of sale is fair and reasonable. Not only can inquiry be made of the 
valuation, revenues, and expenses of the affiliated company, but evidence 
of the market price of gas at the place of sale and delivery is also relevant 
to determine whether the contract price is reasonable, p. 503. 


Expenses, § 92 — Legal expense in rate case — Amortization. 
12. Legal expenses of a gas company, in resisting a rate on the ground 
that it is confiscatory, may be amortized as part of its operating expenses 
when the evidence produced resulted in a finding that the rate proposed 
was unreasonable and unlawful, p. 506. 

Appeal and review, § 69 — Remand to Commission — Rate order. 
13. Where the court determines that certain findings of the Public Utilities 
Commission are unreasonable and unlawful while others were properly 
made, and from the record the court is unable to substitute specific findings 
for those improperly made by the Commission, it is the duty of the court 
to remand the proceedings to the Commission, as a fact-finding body, with 
instructions to carry out the rulings of the court and correct the findings 
which were found to be unreasonable and unlawful, p. 507. 


(Myers, J., concurs in separate opinion.) 
[January 26, 1938.] 
Headnotes by the Court. 
22 P.U.R.(N.S.) 490 
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EAST OHIO GAS CO. v. PUBLIC UTILITIES COMMISSION OF OHIO 


_— from Commission order fixing rates for natural gas 
service; reversed and remanded. For Commission de- 
cision, see 17 P.U.R.( N.S.) 433. 


The matters are before this court 
upon separate appeals by the East 
Ohio Gas Company and the city of 
Akron from an order of the Public 
Utilities Commission of Ohio fixing 
rates for the consumption of gas in 
the city of Akron during a 4-year pe- 
riod from May 19, 1933, to May 19, 
1937. 

On May 17, 1932, the city of Ak- 
ron adopted a rate ordinance providing 
for an average return of approxi- 
mately 65 cents per thousand cubic 
feet which was accepted by the East 
Ohio Gas Company. This ordinance 
did not expire until June 30, 1936, 
but by its provisions either party 
could terminate it upon six months’ 
notice. 


On November 8, 1932, the electors 
of the city of Akron adopted an ini- 
tiated ordinance which directed the 
tity to give the notice of six months 
required to terminate the ordinance of 
May 17, 1932. This initiated ordi- 
nance fixed a rate of 63 cents for the 
first thousand cubic feet or less, or 
none, per month, and 45 cents per 
M.c.f. for all gas consumed over that 
amount, which would have produced 
an average return of 50 cents per 


M.c.f. 


It was from the provisions of this 


ordinance that the East Ohio Gas 
Company appealed to the Public Util- 
ities Commission, contending that the 
rates so fixed were unlawful, unjust, 
and unreasonable and insufficient to 
produce a fair return for the company. 

Hearings were held at which it was 
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agreed that the date for fixing the val- 
uation of the property of the company 
as provided for by §§ 499-9 and 614— 
46, General Code, would be Decem- 
ber 31, 1932. Revenues and expenses 
were determined from the experience 
of the company during 1932, 1933, 
and 1934. 

After extended hearings, on Feb- 
ruary 1, 1937 (17 P.U.R.(N.S.) 
433), the Commission made its find- 
ings of fact and orders for fixing 
rates in the city of Akron. All three 
of the members of the Commission 
found that the rate provided for in 
the initiated ordinance was unreason- 
able and insufficient to yield a reason- 
able return to the company. 


A majority of the Commission 
found that a reasonable value of the 
property of the company upon which 
the rate was to be fixed was $6,572,- 
708, and that a rate of return of 6} 
per cent on that present value was a 
fair one. 


Approximately half of the gas used 
in the city of Akron was purchased 
by the East Ohio Gas Company from 
an affiliate concern, the Hope Natural 
Gas Company of West Virginia. The 
Commission found that the contract 
price existing between the two com- 
panies of 38.5 cents per M.c.f. was 
fair and reasonable. 

In determining the price, evidence 
of valuations and operating expenses 
was presented in detail. Based upon 
a return of 64 per cent, a majority of 
the Commission found that the East 
Ohio Gas Company was entitled to an 


22 P.U.R.(N.S.) 





OHIO SUPREME COURT 


average rate of 62.35 cents per M.c.f. 
Accordingly, the rates found provid- 
ed for 70 cents for the first 300 cubic 
feet or less, or none, per month, and 
for 50 cents per M.c.f. for all over 300 
cubic feet. 

In concurring in the order, Com- 
missioner Williams stated that he was 
not satisfied with the disallowance of 
the company’s claim for “going con- 
cern value” and he also felt that the 
company was entitled to an allowance 
for its stock plan deposits. 

Commissioner Schaber dissented 
from the order, maintaining that not 
only was the valuation fixed excessive, 
but likewise a 6 per cent return was 
sufficient. He also stated that a fair 
price to be paid by the East Ohio Gas 
Company to its affiliate, the Hope 
Company, should not exceed 37.1 
cents. To an allowance of $304,000 
per annum for the depletion of lease- 
holds and replenishing of wasting as- 
sets, he entered a dissent. In his dis- 
sent he said that the rate should be at 
least 2} cents per M.c.f. lower than 
that fixed by a majority of the Com- 
mission. 

In presenting the appeal, the East 
Ohio Gas Company sets forth as al- 
leged errors that the Commission re- 
duced its valuation $316,478 in valu- 
ing its distribution main and service 
lines; that recognition was not given 
to increases in value after December 
31, 1932; that no allowance was made 
for going concern value; that only 1.5 
per cent was allowed for annual de- 
preciation other than leaseholds and 
gas wells instead of 2.65 per cent ; that 
only 3.4 per cent of the gross receipts 
was allowed for Federal taxes instead 
of 14.2 per cent, that 2.96 per cent of 
the gross receipts should have been 
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allowed for state excise taxes instead 
of 2.26 per cent ; that no consideration 
was given to amounts paid annually 
for an employees’ stock acquisition 
plan; and that the rate of return of 
63 per cent is unreasonable and con- 
fiscatory. 

The city in its appeal itemizes 58 
separate assignments of _ errors, 
While this court has reviewed each of 
these claims, they can be classified 
rather broadly. The chief complaints 
are that the fixing of a valuation of 
the company’s property at $6,572,708 
is $1,028,969 in excess of its true val- 
ue; that the allowance of $304,000 
per annum for operating expenses for 
the depletion of wells was in effect a 
claim for “delay rentals” ; that the fair 
price to be paid by the East Ohio Gas 
Company to the Hope Company 
should not have been in excess of 30 
cents per M.c.f.; that allowing $82, 
693 in 1932 and similar sums for de- 
preciation of property other than 
leaseholds and wells was erroneous; 
that the entire sum of $119,344 
should not have been allowed as rate- 
case expenses; that the Commission 
should not have used the average reve- 
nues and expenses in 1932, 1933, and 
1934, but should have made a sepa- 
rate finding for each year; that the 
rate of return is excessive and that the 
proximity of Akron to gas fields was 
not taken into consideration. 

Both appeals were consolidated in- 
to one proceeding. 


APPEARANCES: Tolles, Hogsett & 
Ginn, William B. Cockley, and Wal- 
ter J. Milde, all of Cleveland, for ap- 
pellant East Ohio Gas Co. ; Wade De- 
Woody, Director of Law and C. B. 
McRae, both of Akron, Bricker, Pow- 


492 





£AST OHIO GAS CO. v. PUBLIC UTILITIES COMMISSION OF OHIO 


er & Barton, of Columbus, and Harry 
S. Littman, of Akron, for appellant 
city of Akron; Herbert S. Duffy, At- 
torney General, and W. W. Metcalf, 
of Columbus, for appellee. 


GorMAN, Judge: [1-4] In this 
state the sole method of review from 
an order of the Public Utilities Com- 
mission is by an appeal to this court. 
New evidence is not adduced upon the 
appeal, but this court considers the 
law and facts upon the record made 
before the Commission. Under such 
circumstances, it is essential that the 
Public Utilities Commission conduct 
a fair and open hearing with suitable 
opportunity being given through evi- 
dence and argument to challenge the 
result found by the Commission. 
West Ohio Gas Co. v. Ohio Pub. Util- 
ities Commission (1935) 294 U. S. 
63, 79 L. ed. 761, 6 P.U.R.(N.S.) 
449,55 S. Ct. 316; Id. 294 U. S. 79, 
79 L. ed. 773, 6 P.U.R.(N.S.) 459, 
55 S. Ct. 324; Ohio Bell Teleph, Co. 
v. Ohio Pub. Utilities Commission 
(1937) 301 U. S. 292, 301-306, 81 
L. ed. 1093, 18 P.U.R.(N.S.) 305, 
57 S. Ct. 724, 729-731. 

It is necessary for this court to re- 
view both the law applied and the evi- 
dence to ascertain whether the order 
was “unlawful or unreasonable.” 
Section 544, General Code; Lima 
Teleph. & Teleg. Co. v. Public Utili- 
ties Commission (1918) 98 Ohio St. 
110, P.U.R.1919A, 888, 120 N. E. 
330; St. Clairsville v. Public Utilities 
Commission, 102 Ohio St. 574, 
P.U.R.1921E, 459, 132 N. E. 151; 
Cleveland Provision Co. v. Public 
Utilities Commission (1922) 104 
Ohio St. 253, 135 N. E. 612, 23 
A.L.R. 404; Cleveland v. Public Util- 
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ities Commission (1934) 127 Ohio 
St. 432, 5 P.U.R.(N.S.) 349, 189 N. 
E, 5. 

Generally, through a long line of 
decisions, it has been held that if the 
legal rule applied by the Commission 
is erroneous or if the facts found are 
manifestly against the weight of the 
evidence, the order should be re- 
versed. Settle v. Public Utilities 
Commission (1916) 94 Ohio St. 417, 
419, P.U.R.1917C, 366, 114 N. E. 
1036; Pollitz v. Public Utilities Com- 
mission (1917) 96 Ohio St. 560, 565, 
P.U.R.1918B, 262, 118 N. E. 107, 
109 ; Id. 97 Ohio St. 191, 200, P.U.R. 
1918E, 153, 119 N. E. 507, 510; Ak- 
ron, C. & Y. R. Co. v. Public Utilities 
Commission (1917) 96 Ohio St. 359, 
117 N. E. 314; Hardin-Wyandot 
Lighting Co. v. Public Utilities Com- 
mission (1923) 108 Ohio St. 207, 
213, P.U.R.1924A, 122, 140 N. E. 
779, 781; Findlay v. Public Utilities 
Commission (1924) 111 Ohio St. 
827, 146 N. E. 316; Eager v. Public 
Utilities Commission (1925) 113 
Ohio St. 604, P.U.R. 1926B, 644, 149 
N. E. 865; Solt v. Public Utilities 
Commission, 114 Ohio St. 283, 
P.U.R.1926D, 636, 150 N. E. 28; 
Lykins v. Public Utilities Commis- 
sion (1926) 115 Ohio St. 376, 154 
N. E. 249; Gilbert v. Public Utilities 
Commission (1936) 131 Ohio St. 
392, 396, 17 P.U.R.(N.S.) 205, 3 
N. E. (2d) 46, 48. But in determin- 
ing whether a rate is confiscatory, it 
is necessary for the court to examine 
the evidence anew and exercise its in- 
dependent judgment. Ohio Valley 
Water Co. v. Ben Avon, 253 U. S. 
287, 64 L. ed. 908, P.U.R.1920E, 814, 
40 S. Ct. 527; Ohio Utilities Co. 
v. Public Utilities Commission, 267 
22 P.U.R.(N.S.) 





OHIO SUPREME COURT 


U. S. 359, 69 L. ed. 656, P.U.R.1925C, 
599, 45 S. Ct. 259. 


Under the provisions. of § 499-9, 
General Code, in rate-making cases, 
in determining valuations the Public 
Utilities Commission of Ohio is di- 
rected to base such determination up- 
on the reproduction cost new less de- 
preciation. While under the provi- 
sions of § 499-10, General Code, con- 
sideration may be given to outstand- 
ing bonds, original capital stock, mon- 
eys received from the issue of securi- 
ties, and receipts and expenditures, 
the legislature has rather specifically 
set forth rules for valuations to be fol- 
lowed by both the Commission and 
this court. Under the statutes in 
Ohio, relevant argument cannot be re- 
ceived that valuations should be based 
upon money prudently invested (see 
Brandeis, J., in Missouri ex rel. 


Southwestern Bell Teleph. Co. v. Pub- 


lic Service Commission, 262 U. S. 
276, 289, 67 L. ed. 981, 985, P.U.R. 
1923C, 193, 43 S. Ct. 544, 547, 31 
A.L.R. 807) because the legislature 
has adopted the principle of the rule 
set out in Smyth v. Ames (1898) 169 
U. S. 466, 42 L. ed. 819, 18 S. Ct. 
418. 

The rate under the statute is to be 
determined by considering the cost of 
reproduction of the property at pres- 
ent value, but, nevertheless, if it is 
contended that the result of such a 
method deprives the company of its 
property without due process of law 
contrary to the Fourteenth Amend- 
ment of the United States Constitu- 
tion, the cost of construction and oth- 
er evidence of the history of the util- 
ity may be offered to determine wheth- 
er the rate is confiscatory. California 
R. Commission v. Pacific Gas & E. 
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Co. (1938) 302 U. S. —, 82 L. ed, 
—, 21 P.U.R.(N.S.) 480, 58 S. Ct 
334. See U. S. Law Week, January 
4, 1938, Index 464. 

While the standard fixed is the cost 
of reproduction less depreciation, 
nevertheless for rate-making purposes 
only that property which is “used and 
useful for the convenience of the pub- 
lic’ may be considered. Section 614 
46, General Code. 

In reviewing the orders in this case, 
the court should decide whether the 
revenue raised by the rates gives a 
yield which is “something higher than 
the line of confiscation.” West Ohio 
Gas Co. v. Ohio Pub. Utilities Com- 
mission (1935) 294 U. S. 63, 70, 79 
L. ed. 761, 6 P.U.R.(N.S.) 449, 55 
S. Ct. 316. This level must be at- 
tained by giving suitable opportunity 
to present evidence and argument. 


. Southern R. Co. v. Com. ex rel. Vir- 


ginia (1933) 290 U. S. 190, 78 L. ed. 
260, 4 P.U.R.(N.S.) 293, 54S. Ct. 
148. 


“Unjust and unreasonable rates 
and confiscatory rates are by no 
means synonymous. A rate which 
would not be confiscatory in character, 
by reason of the amount being some- 
what above the point of confiscation, 
yet might not be a reasonable and just 
rate as between the public and the 
owner under all the circumstances of 
the case.” Portsmouth v. Public Util- 
ities Commission, 108 Ohio St. 272, 
P.U.R.1923E, 834, 838, 140 N. E. 
604, 606. 

It is our function to determine 
whether the finding as to a reasonable 
and just rate for the city of Akron 
by the Commission was based upon 
the evidence and in accordance with 
the provisions of §§ 614-23 and 614 
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46, General Code, and other related 
statutes. 

The first error claimed by the East 
Ohio Gas Company relates to the cost 
of labor for the gas distribution and 
service mains. The company and the 
city in the hearing before the Com- 
mission were able to agree upon the 
cost of materials for the mains, but 
not the cost of labor. After evidence 
was presented, the Commission (17 
P.U.R.(N.S.) at p. 439) made the 
following findings : 

“The items in Account 234 upon 
which there is no agreement are di- 
rect labor costs, top account costs, per- 
formance bond, and contractor’s fee. 
The company’s claim for these items 
is $2,160,909; the city’s $1,694,701, 
a difference of $466,208. The Com- 
mission must determine whether or 
not the company’s claim is too high 
and if so how much and whether the 


city’s claim is too low and if so how 


much. In our adjustments we have 
given careful consideration to each 
item of labor cost and with the ex- 
perience we have had in adjusting 
such matters heretofore, we believe 
that the total of estimates of these 
items of labor cost as claimed by the 
parties is incorrect. We, therefore, 
substitute our judgment as to a cor- 
rect figure for these items in the 
amount of $1,908,198, which, when 
added to the agreed to material and 
paving costs, makes a total reproduc- 
tion cost new of $3,349,163 for Ac- 
count 234. 

“In Account 235 the items upon 
which there is no agreement by the 
parties are direct labor costs, top ac- 
count costs, performance bond and 
contractor’s fee. In this account, the 
company’s claim for these items is 
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$543,568, the city’s $327,771, a dif- 
ference of $215,797. We have ad- 
justed these items as we did in Ac- 
count 234 and find that our adjusted 
figure, $412,548, is a proper allow- 
ance which, when added to the agreed 
to material and paving costs, makes a 
total reproduction cost new of $627,- 
$31.” 

Expert witnesses produced by both 
parties testified, and the Commission 
in making the above finding set forth 
in detail costs for each single item in 
controversy. The company contend- 
ed that the Commission accepted a 
number of theories propounded by 
witnesses of the city which were im- 
practicable. 

On the other hand, the claim is 
made by counsel for the city that the 
Commission merely made a compro- 
mise by arbitrarily adopting a figure 
midway between that of the company 
and the city without any evidence to 
support the finding. Such a proced- 
ure, it is said, violates the rule set 
forth in the case of Ohio Bell Teleph. 
Co. v. Ohio Pub. Utilities Commis- 
sion (1937) 301 U. S. 292, 301, 81 
L. ed. 1093, 18 P.U.R.(N.S.) 305, 
57 S. Ct. 724. 

If the Commission had arbitrarily 
adopted a figure for costs approxi- 
mately half way between the prices 
claimed by the two parties, the result 
would be open to question. The rec- 
ord shows this was not done. There 
were thirty separate items of labor 
which comprised the matters in dis- 
pute. In some instances the Commis- 
sion adopted the figures of the city 
while in others the valuation of the 
company was accepted. In many, the 
Commission made its own finding. 
The Commission, being a fact-find- 
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ing body, had in some respects the same 
function as a jury. It could accept 
any evidence it saw fit or could adopt 
a higher or lower figure where the 
record did not warrant the claim made. 
It could not, nor did it in this in- 
stance, take judicial notice of facts 
not in the record so that a review 
could not be had. But having evi- 
dence before it, it was justified in 
holding that the testimony of the ex- 
perts was only partially true. Balti- 
more & O. R. Co. v. United States 
(1936) 298 U. S. 349, 359, 80 L. ed. 
1209, 56 S. Ct. 797, 803. It was not 
limited in its decision to a narrow 
field to accept either the evidence of 
one side or the other. 

While some of the conclusions 
reached by the Commission might not 
have been the findings of this court, 
we cannot say that they are either un- 
reasonable or against the weight of the 
evidence. In no respect do they amount 
to a confiscation of property. 

The Commission fixed December 
31, 1932, as the date certain for the 
determination of the valuation under 
the provisions of § 499-9, General 
Code. The ordinance was to be in 
effect from May 19, 1933, to May 19, 
1937. The company maintains that 
after December 31, 1932, there was an 
upward trend in valuations which was 
not considered by the Commission. 

It will be conceded that the rates 
established must provide not only a 
reasonable rate of return at the time 
of investigation, but also for a rea- 
sonable time in the immediate future. 
McCardle v. Indianapolis Water Co. 
(1926) 272 U. S. 400, 408, 71 L. ed. 
316, P.U.R.1927A, 15, 47 S. Ct. 144; 
Missouri ex rel. Southwestern Bell 
Teleph. Co. v. Public Service Commis- 
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sion, supra; Bluefield Water Works & 
Improv. Co. v. West Virginia Pub, 
Service Commission, 262 U. S. 679, 
692, 67 L. ed. 1176, P.U.R.1923D, 
11, 43 S. Ct. 675. 

Courts will take judicial notice that 
there has been a depression, and that 
a decline in market values and cost of 
labor accompanied it. Atchison, T. & 
S. F. R. Co. v. United States (1932) 
284 U. S. 248, 76 L. ed. 273, 52 S. Ct. 
146; Dayton Power & Light Co. y, 
Ohio Pub. Utilities Commission 
(1934) 292 U. S. 290, 311, 78 L. ed. 
1267, 3 P.U.R.(N.S.) 279, 54 S. Ct. 
647. ‘How great the decline has been 
for this industry or that, for one ma- 
terial or another, in this year or the 
next, can be known only to the experts, 
who may even differ among them- 
selves.” Ohio Bell Teleph. Co. v. 
Ohio Pub. Utilities Commission, sw- 
pra, at p. 311 of 18 P.U.R.(N.S.) 

The Commission in this case did ac- 
tually fix valuations for the years 1933 
and 1934, and found them to be some- 
what less than that of December 31, 
1932, mainly due to the deductions for 
accrued depreciation. 

The company claimed there was an 
increase from December 31, 1932, to 
December 31, 1934, of $713,429 in 
its valuation. In its computation it 
failed to consider all of the accrued de- 
preciation. In fact, the only actual 
evidence offered to show an increase 
in valuation was a claim that labor 
and material costs in Akron in De- 
cember, 1934, were 10 per cent higher 
than on December 31, 1932. 

This court will not take judicial no- 
tice of the fact that, because there was 
a 10 per cent increase in the price of 
labor two years after the date of the 
investigation, such increase continued 
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throughout the period of the ordi- 
nance. The testimony of the expert 
was not of such character that the 
Commission could have made a ration- 
al finding in reference to valuations, 
but would have had to base a finding 
on pure conjecture. 

Therefore, upon the record and con- 
sidering the return on the investment 
allowed from May 19, 1933, to the 
end of 1934, there was nothing in the 
finding of the Commission that caused 
confiscation. Price trends, valuations, 
revenues, and expenses subsequent to 
the date of the investigation up to 
December 31, 134, were actually con- 
sidered by the Commission in arriving 
at its conclusions. 

In this connection, since this pro- 
ceeding is to be remanded, if upon re- 
hearing a claim be made that because 
of alleged improved economic condi- 
tions subsequent to December 31, 
1934, there has been a deprivation of 
property without due process, it seems 
proper to call the attention of the 
Commission to the fact that such rele- 
vant evidence of actual operations 
must be received and the claim deter- 
mined under the most recent ruling of 
the Supreme Court of the United 
States, McCart v. Indianapolis Water 
Co. (1938) 302 U. S. —, 82 L. ed. —, 
21 P.U.R.(N.S.) 465, 58 S. Ct. 324. 
See United States Law Week, Janu- 
ary 4, 1938, Index 494, 495. Indian- 
apolis Water Co. v. McCart (1937) 
89 F. (2d) 522, 525, 18 P.U.R.(N.S.) 
279. Under such circumstances, nei- 
ther estimates nor prophecy need be 
considered, but only figures of actual 
experience. 

Claims are made on behalf of the 
city that the Commission took an av- 
trage of the expenses and revenues of 
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the company during the years 1932, 
1933, and 1934, and did not make a 
separate finding for each separate 
year. It is difficult to perceive how 
this was prejudicial to the city for in 
many instances it agreed to specific 
revenues and expenses determined un- 
der the method employed by the Com- 
mission. There is nothing to show 
that the revenues and expenses ob- 
tained by this method were not fair 
and reasonable as an entirety, and if 
not, in specific instances, sufficient 
data was produced to review the find- 
ings in this court. 

The company asked that it be al- 
lowed an annual depreciation on its 
properties, exclusive of leaseholds and 
gas wells, of 2.65 per cent, but the 
Commission found a rate of 1.5 per 
cent for such depreciation was suffi- 
cient. It is urged that the realized 
accrued depreciation as carried upon 
the books of the company showed a 
rate of 2.65 per cent was necessary. 

[5] Annual allowances of depre- 
ciation are made for the sole purpose 
of maintaining the property in a nor- 
mal operating condition, and to equal- 
ize the costs of retirements and re- 
placements from year to year. United 
R. & Electric Co. v. West, 280 U. S. 
234, 253, 74 L. ed. 390, P.U.R. 
1930A, 225, 50 S. Ct. 123; Lind- 
heimer v. Illinois Bell Teleph. Co. 
(1934) 292 U. S. 151, 181, 78 L. 
ed. 1182, 3 P.U.R.(N.S.) 337, 54 S. 
Ct. 658. 

An allowance for depreciation is to 
be made for the future as well as the 
past. While the history of the com- 
pany’s depreciation is a factor, it is 
not the sole one. This court, where 
somewhat similar facts and circum- 
stances were presented, upheld a rul- 
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ing of the Commission where annual 
depreciation was fixed at 1.4 per cent. 
There is nothing in the record in this 
case to cause this court to hold that 
the Commission’s finding on this sub- 
ject was either manifestly against the 
weight of the evidence or produced a 
confiscatory result. West Ohio Gas 
Co. v. Public Utilities Commission 
(1934) 128 Ohio St. 301, 5 P.U.R. 
(N.S.) 5, 191 N. E. 105; Id. (1935) 
294 U. S. 63, 79 L. ed. 761, 6 P.U.R. 
(N.S.) 449, 55 S. Ct. 316. 

[6] The company claims it was en- 
titled to some allowance for going 
concern value. One witness testified in 
reference to the extensive business es- 
tablished, and the municipalities and 
consumers served by the company. He 
did not reach any specific conclusion 
as to the value in dollars of the worth 
of the going concern. It is submitted 
by the company that upon his testi- 


mony at least 10 per cent of the total 
valuation should have been allowed. 


Whether going concern value 
should be considered depends upon the 
financial history of the company. 
Houston v. Southwestern Bell Teleph. 
Co. 259 U. S. 318, 66 L. ed. 961, 
P.U.R.1922D, 793, 42 S. Ct. 486. 
However, when substantial allowan- 
ces for organization, interest, emer- 
gency, and other general expenses dur- 
ing construction are made, a specific 
allowance for going concern is not 
necessary. Hardin-Wyandot Light- 
ing Co. v. Public Utilities Commis- 
sion, 118 Ohio St. 592, P.U.R.1928D, 
560, 162 N. E. 262. 

The evidence presented by the ex- 
pert was not of such a character as to 
furnish the Commission with an ade- 
quate basis for fixing such a valua- 
tion. It was founded almost entire- 
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ly upon remote assumptions and specu- 
lations without proof of any intrin. 
sic worth not included in other prop. 
erty valued. The claim was therefore 
properly denied. St. Joseph Stock 
Yards Co. v. United States (1936) 298 
U. S. 38, 80 L. ed. 1033, 14 PUR. 
(N.S.) 397, 56 S. Ct. 720. 

[7] The court feels that the com- 
pany has just complaint against the 
method used to determine amounts to 
be expended for both the Federal in- 
come tax and state excise tax. An al- 
lowance for the payment of Federal 
income taxes must be made in rate 
cases. Galveston Electric Co. v. Gal- 
veston, 258 U. S. 388, 66 L. ed. 678, 
P.U.R.1922D, 159, 42 S. Ct. 351; 
Georgia R. & Power Co. v. Georgia 
R. Commission, 262 U. S. 625, 633, 
67 L. ed. 1144, P.U.R.1923D, 1, 43 
S. Ct. 680, 682. 

The city contended that only the 
actual amount of taxes to be paid dur- 
ing the years 1932, 1933, and 1934 as 
carried on the books of the company 
should be considered. Adopting this 
theory, the Commission made an al- 
lowance of 3.4 per cent per annum for 
Federal income taxes. 

The company contends that during 
the ordinance period the actual rate 
would have been 14.2 per cent of the 
revenues. Whether this be true, we 
are unable to ascertain from the rec- 
ord. It can be said, however, that the 
rate of taxation in the years after 1935 
was greater than in previous years. 
The Commission knew this fact at the 
time of its order, and to base its al- 
lowance for taxes upon a rate in past 
years which was lower than that 
which they knew would be assessed 
was arbitrary and unreasonable. 

Then, again, at the time of the hear- 
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ing the taxes of the company were in 
dispute. In 1934, it was claimed that 
due to a refund to consumers in 
Cleveland, no taxes were assessable. 
This precise situation probably would 
not occur in future years. It was the 
duty of the Commission to consider 
not only the taxes actually assessed 
during the test period, but to compute 
what they would be after the test pe- 
riod in view of the change in laws in 
the years. This the Commission failed 
to do. The finding is therefore re- 
versed and remanded with instruc- 
tions to determine the amount of tax- 
es actually paid or which will be paid 
during the ordinance period and 
charged against the East Ohio Gas 
Company. 

To ascertain the error in reference 
to the state excise tax allowance, it is 
hardly necessary to more than quote 
from the Commission’s findings (17 
P.U.R.(N.S.) at p. 446): 

“The parties are in agreement as to 
the average excise tax rate for the 
years 1932, 1933, and 1934. East 
Ohio contends that although the av- 
erage excise tax rate for these years 
was 2.26 per cent and since the ordi- 
nance period is from May 19, 1933, 
to May 19, 1937, the average rate for 
this period, 2.96 per cent should be 
applied to revenues considered. The 
city contends that actual excise taxes 
assignable to the respective years 
should be used. Economic conditions 
have shown improvements since De- 
cember 31, 1934, and it may be as- 
sumed, therefore, that wages and oth- 
er costs of operations will probably be 
higher for that portion of the ordi- 
nance period not considered here. For 
example, the Social Security Act, 42 
USCA § 301 et seq., a new Federal 


499 


law, will impose, we know, additional 
expense during 1936 and 1937. 

“On the other hand, this improve- 
ment in economic conditions may also 
result in increased sales for the com- 
pany with resulting gains that more 
than offset the increased expenses of 
operation. 

“The Commission, having consid- 
ered this matter fully, is of the opinion 
that a proper allowance for excise tax- 
es is an amount computed at the re- 
spective average excise tax rates for 
the years considered which we find to 
be 2.26 per cent.” (Italics ours.) 

Such a ruling is predicated upon a 
speculative assumption that neither 
court nor Commission can make. To 
withhold a complete allowance for tax- 
es because business may improve is 
mere guesswork. “To prefer forecast 
to experience in such cases is arbi- 
trary.” (Syllabus) West Ohio Gas 
Co. v. Ohio Pub. Utilities Commis- 
sion (1935) 294 U. S. 79, 79 L. ed. 
773, 6 P.U.R.(N.S.) 459, 55 S. Ct. 
324. 

It being conceded that during the 
ordinance period the company would 
be called upon to pay 2.96 per cent for 
excise taxes, such an amount should be 
allowed. The finding of the Commis- 
sion that only 2.26 per cent be allowed 
is hereby reversed, and the Commission 
is instructed to allow the percentage 
of 2.96 per cent as that actually paid. 
To do otherwise would be to permit 
admitted confiscation. 

[8] The company offered evidence 
that it had a plan whereby it made 
certain expenditures to permit its em- 
ployees to acquire stock of the parent 
company, the Standard Oil Company 
of New Jersey. As allocated to Ak- 
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ron, there was an annual charge for 
this claimed by the company of $5,800. 

The Commission, in passing upon 
this claim, treated it too lightly. In 
its findings (17 P.U.R.(N.S.) at p. 
445) we note: 

“The Commission in the East Ohio- 
Cleveland Case (4 P.U.R.(N.S.) 433) 
rejected the item of expense ‘Stock 
Plan Deposits.’ While we feel there 
is much merit to the plan, neverthe- 
less upon consideration of the facts 
in this case, which are not unlike the 
facts in the East Ohio-Cleveland Case, 
we do not approve its allowance.” 

The plan enables employees to ac- 
quire stock in the parent company, the 
Standard Oil Company of New Jer- 
sey. Yet it is said that no matter how 
laudable the plan is the consumers of 
Akron should not have to bear such 
an expense. 

Certainly, today, there is a general 
widespread feeling that industry owes 
to its employees not only the negative 
duty of refraining from overworking 
or injuring them, but likewise the af- 
firmative duty of providing them so 
far as possible with economic security. 
Expression of such views has found 
legislative sanction in the adoption of 
social security laws. 

It is a much disputed question in 
ordinary industry whether corporate 
managers are trustees solely for the 
stockholders or whether society in 
general has some rights in the man- 
agement. 44 Harvard Law Rev. 
1049; 45 Harvard Law Rev. 1145, 
1365. But so far as public utilities 
are concerned, their property is only 
strictly private in a qualified sense. 

It would seem that if the plan adopt- 
ed is a fair one which promotes eco- 
nomic security for the employee and 
22 P.U.R.(N.S.) 


thereby increases his mental and moral 
efficiency as a worker, such payments 
made for his benefit should be consid- 
ered as compensation just the same as 
his weekly or monthly salary. For 
this reason, the ruling of the Commis- 
sion should be reversed, and the Com- 
mission is orderd to make an allow- 
ance for the sums actually expended by 
the company in assisting its employees 
to purchase stock. 

[9] A return of 6} per cent on the 
valuation was allowed by the Com- 
mission, which is similar to that al- 
lowed in other cases before this court 
for approximately the same period. A 
rate of return may vary as to times 
depending on business conditions, but 
it must be one that shall be reasonably 
sufficient to assure confidence in the 
financial soundness of the utility. 
Bluefield Water Works & Improv. Co. 
v. West Virginia Pub. Service Com- 
mission, 262 U. S. 679, 692, 67 L. ed. 
1176, P.U.R.1923D, 11, 43 S. Ct. 675. 

The company claimed that it was 
entitled to a return of 7} per cent to 
8 per cent while the city, following the 
dissent of Commissioner Schaber, felt 
a rate of 6 per cent was adequate. 

The testimony of the company 
was predicated upon a supposition that 
the cost to the company of the pre- 
ferred stock should be 7.04 per cent 
annually and of the common stock 8.89 
per cent annually. While this court 
cannot take judicial notice of facts not 
in the record, it can take notice of the 
fact that there was a severe depression 
during the years 1931, 1932, and 1933 
which affected the earnings and yield 
of all companies. 

The tables and evidence introduced 
show that a rate of return of 6} per 
cent during the early years of the or- 
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dinance would be high, but that dur- 
ing the latter years was fair and rea- 
sonable. It is not a rate that could be 
said to be confiscatory. 

On the other hand, in reviewing 
rates allowed to wasting asset corpo- 
rations during normal times, many are 
in excess of the one found by the Com- 
mission. Considered from that stand- 
point, the city’s contention that the 
rate was excessive must be rejected in 
view of the fact that similar rates for 
similar periods have been approved 
by the courts. Dayton Power & Light 
Co. v. Ohio Pub. Utilities Commis- 
sion (1934) 292 U. S. 290, 78 L. ed. 
1267, 3 P.U.R.(N.S.) 279, 54 S. Ct. 
647 ; Columbus Gas & Fuel Co. v. Ohio 
Pub. Utilities Commission (1934) 
292 U. S. 398, 78 L. ed. 1327, 4 
P.U.R.(N.S.) 152, 54 S. Ct. 763, 91 
A.L.R. 1403. 

We have reviewed herein some of 
the assignments of errors claimed by 
the city of Akron, but there are, how- 
ever, several important items yet to be 
considered. While the court has dis- 
posed of the claim that the cost of la- 
bor found for the laying of the distri- 
bution and service line equipment was 
high, it is contended that the formula 
employed for the ascertainment of the 
depreciation of field and transmission 
lines was improper. (Accounts 213, 
214, and 226.) 

The company suggested that tests 
should be made in an 18-inch section 
of the ten deepest pits to determine the 
depreciation of the pipe. The city 
suggested taking the deepest pit in an 
18-inch section of exposed pipe or the 
probable deepest pit in a 20-foot joint 
of pipe. It was contended that a full 
joint of pipe rather than an 18-inch 
section should be used as a test since 
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it was necessary to discover where the 
pipe was the weakest or thinnest. 

The Commission, following past 
practices, adopted the formula present- 
ed by the company. According to the 
great weight of the evidence, the tests 
used by the Commission disclosed an 
average condition of the pipe, and ac- 
cordingly this court finds the test used 
was a fair one. 

One of the principal objections made 
by the city is to the allowance for re- 
plenishing wasting assets. The Com- 
mission made a finding that “the 
amount of $304,000 annually for the 
purpose of ‘expenditures necessarily 
incurred in developing operated lease- 
holds’ is proper and reasonable and is 
accordingly allowed which, after al- 
location to Akron, amounts to an aver- 
age of $26,590 for each of the years 
1932, 1933, and 1934 on a gas sales 
basis.” (17 P.U.R. (N.S.) at p. 445.) 

The Commission, in making this 
finding, stated that the method used 
was “a departure from what has been 
done before by this Commission,” but 
that it was reasonable and based on 
the facts in the record. To this rul- 
ing, Commissioner Schaber filed the 
following dissent (17 P.U.R.(N.S.) 
at p. 453): 

“The majority Commissioners have 
included in the expenses of the com- 
pany an allowance for so-called ex- 
penditures incurred in developing 
leaseholds. This they designate ‘cost 
incurred in past’ and fix the amount at 
$304,000 per annum, allocating this 
additional expense to Akron for the 
year 1932—$28,090 ; for 1933—$25,- 
992, and for 1934—$25,688. This 
item is based on the amount of delay 
rentals paid in the past on unoperated 
acres and on investments in unoperat- 
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ed acres canceled, and is clearly an 
allowance for payments for delay rent- 
als upon leases in reserve (leases not 
presently used or useful) many of 
which have been canceled, under a 
new name. These allowances include 
not only the cost of carrying present- 
ly unoperated acreage, but the cost of 
acquiring and carrying unoperated 
acres not even now owned by the com- 
pany—they include costs for acreage 
which will never be used and useful 
in the service of gas consumers. It is 
nothing more than ‘old man delay 
rentals’ on unoperated leases disguised 
in a new fantastic garb. Items of this 
character have been repeatedly reject- 
ed by this Commission in the past and 
such disallowances approved by the 
supreme court of this state as well as 
by the Supreme Court of the United 
States. Logan Gas Co. v. Public Utili- 
ties Commission (1929) 121 Ohio St. 
507, P.U.R.1930B, 246, 169 N. E. 
575; Columbus Gas & Fuel Co. v. 
Pub. Utilities Commission, 127 Ohio 
St. 109, P.U.R.1933D, 238, 187 N. E. 
7; Columbus Gas & Fuel Co. v. Ohio 
Pub. Utilities Commission (1934) 
292 U. S. 398, 78 L. ed. 1327, 4 
P.U.R.(N.S.) 152, 54 S. Ct. 763, 91 
A.L.R. 1403. Such was also our hold- 
ing in the Cleveland Rate Case decided 
in July, 1934 (4 P.U.R.(N.S.) 433). 

“Tt should be noted that this ex- 
pense item is in addition to the allow- 
ance, out of current earnings, for de- 
pletion of the wasting assets of the 
company such as operated leaseholds, 
gas well construction, and gas well 
equipment, providing for a fund 
whereby new leases can be acquired. 
Applying the method used in the 
Cleveland Rate Case in finding the ad- 
justed book cost or value of operated 
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leaseholds and natural gas rights, 
which costs are to be returned to the 
company by annual allowances as part 
of operating expenses, the adjusted 
book cost of such leases and rights at 
December 31, 1932, should be $2,- 
734,541; the depreciated value there- 
of as of that date should be $2,077,- 
547. These sums allocated to Akron 
should be $252,672 and $191,965 re- 
spectively. 

“The action of the majority Com- 
missioners in allowing such an item 
of expense is a marked departure from 
what was done by the Commission in 
the Cleveland Rate Case as well as 
placing an additional cost upon the 
ratepayer not heretofore sanctioned 
by Commission or court. Instead of 
having consistency in utility regula- 
tion it tends to uncertainty as well as 
to discrimination between the com- 
pany’s own customers. 

“What is said here will apply equal- 
ly to a like allowance in the case of the 
Hope Natural Gas Company.” 

[10] It is well settled that delay 
rentals paid by a producing gas com- 
pany to keep alive leases of gas land 
in reserve should not be charged to op- 
erating expenses when an annual 
amortization allowance makes provi- 
sion whereby new leases can be ac- 
quired and paid for out of current 
earnings. Dayton Power & Light Co. 
v. Ohio Pub. Utilities Commission, 
supra. The sole question is whether 
sufficient depreciation allowance was 
made for replacement of operated 
wells when exhausted. Columbus Gas 
& Fuel Co. v. Ohio Pub. Utilities Com- 
mission, supra. 

It is conceded that, in addition to 
this allowance designated as “expen- 
diture necessarily incurred in develop- 
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ing operating leaseholds,” other allow- 
ances were made for the depletion of 
wells on operated leases, for the book 
cost of operated leaseholds, and for 
drilling dry holes. These allowances 
would restore the nominal book cost 
by the time the gas was exhausted. 

It is said, however, that such allow- 
ances do not restore any part of the 
sums spent in other activities for car- 
rying, canceling and shifting leases 
to find gas-bearing acres now used in 
service. 

These allowances, together with one 
arising under the formula adopted by 
Commissioner Schaber, would pro- 
vide funds for the depletion of wells. 
To make an allowance for such activi- 
ties as an operating expense would be 
to base a rate on property which was 
not used and useful in serving the 
public. Despite the fact that by the 
method used by the Commission only 
part of the amounts formerly consid- 
ered delay rentals by courts were al- 
lowed, even such an allowance cannot 
be sanctioned. 

Operating expenses are to be based 
upon the management of property 
which is used and useful. When the 
nonproductive acreage is used for pur- 
poses of production, the costs incurred 
in carrying it during its nonproduc- 
tive period may then be capitalized. It 
is improper to consider such expendi- 
tures, which later are to be considered 
capital expenditures, as current oper- 
ating expenses at this time. 

The Commission, therefore, should 
have allowed only $15,068 in 1932, 
$14,013 in 1933, and $15,945 in 1934 
for the depletion of wasting assets in- 
stead of the average sum of $42,093 
for these years. 

[11] About half of the gas used 
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in the city of Akron was purchased by 
the East Ohio Gas Company from its 
affiliate, the Hope Natural Gas Com- 
pany, at a contract price of 384 cents 
per M.c.f. at the river. The Commis- 
sion found that this rate was fully sus- 
tained by the evidence. 

It is claimed that in a recent Cleve- 
land rate case, the Commission found 
that a fair price for gas purchased by 
the East Ohio Gas Company from the 
Hope Company should not exceed 37.1 
cents per M.c.f. during a period from 
June 1, 1931, to June 1, 1936. 

It is argued that the contract price 
should not be any higher in this case. 
This court cannot take judicial notice 
of the holding of the Commission in 
another controversy. Likewise, there 
is just as much ground to suppose that 
the Commission erred against the 
company in the Cleveland Case as 
there is to suppose it erred against the 
city of Akron in this case. For these 
two reasons, consideration of the 
Cleveland Case cannot be any author- 
ity in this appeal, but the court must 
be guided solely by the evidence now 
before it. 

It is true that evidence of the rate 
in the Cleveland Case was introduced, 
and while it should be considered in 
the determination of the rate in this 
case, it might be pointed out that the 
rate period in the Cleveland Case was 
for different years than in the case 
now before the court. If the rate fixed 
by the Commission in the Cleveland 
Case had been 45 cents per M.c.f. at 
the river, the city of Akron would not 
be prevented from asserting such a 
finding was not fair and reasonable. 
Under such circumstances, certainly 
no one would contend that the river 
rate in the Cleveland Case should be 
22 P.U.R.(N.S.) 
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conclusive any more than that the riv- 
er rate established by other gas com- 
panies furnishing gas to other mu- 
nicipalities would be so considered. 
It, therefore, is a single item of evi- 
dence which should be considered to- 
gether with other relevant items sub- 
mitted by the parties. 

The city of Akron was not bound 
by the price for which the East Ohio 
Gas Company purchased a supply from 
the Hope Natural Gas Company, an 
affliated gas producing company, but 
had the right to inquire into the rea- 
sonableness of the contract price. 
Dayton Power & Light Co. v. Ohio 
Pub. Utilities Commission, supra. 

The test to be applied is whether the 
price was higher than that which 
would fairly be paid by a buyer unre- 
lated to the seller and dealing at arm’s 
length. Dayton Power & Light Co. v. 
Ohio Pub. Utilities Commission, su- 
pra; Western Distributing Co. v. Kan- 
sas Pub. Service Commission, 285 U. 
S. 119, 76 L. ed. 655, P.U.R.1932B, 
236, 52 S. Ct. 283. 

The record in this case discloses that 
the Hope Natural Gas Company of 
West Virginia in 1933 produced 4,- 
875,364 M.c.f. and sold 37,080,135 
M.c.f. In 1934 it produced 5,953,904 
M.c.f. and sold 43,534,630 M.c.f. It 
held approximately 325,000 acres 
which were operated fields and over 
half a million acres of unoperated ones. 

From this we can deduce that much 
of the acreage owned by the Hope 
Company was held in reserve. In fact, 
it only produced about 12 per cent of 
the gas which it sold while the remain- 
der was purchased from independent 
producers for approximately 20 cents 
per M.c.f. at the well mouth. 

It is contended that the company 
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should in some way be penalized for 
this method of operation. If the fields 
were operated to capacity every day, 
the length of the life of the company 
as a producer might be shortened, the 
fields depleted and exhausted, and the 
consumers might have to look to new 
sources for a supply of gas. For that 
reason, this court cannot condemn such 
a policy at this time unless it would re- 
sult in an exorbitant charge being 
made for gas. 

In determining whether the contract 
price of 38.50 cents per M.c.f., exist- 
ing between the Hope Natural Gas 
Company and the East Ohio Gas Com- 
pany, was fair and reasonable, the 
Commission did not take all the facts 
into consideration. It valued the prop- 
erty of the Hope Natural Gas Com- 
pany and determined its revenues and 
expenses the same as it did the prop- 
erty of the East Ohio Gas Company, 
and apparently made its findings upon 
an assumption that the Hope Company 
produced all of the gas sold to the 
East Ohio Gas Company. To test the 
contract price by such a method was 
to substitute a fiction for realities. 

Inquiry, of course, may and ought 
to be made of the valuation, revenue, 
and expenses of an affiliated seller. 
Columbus Gas & Fuel Co. v. Ohio Pub. 
Utilities Commission (1934) 292 U. 
S. 398, 400, 414, 78 L. ed. 1327, 4 
P.U.R.(N.S.) 152, 54 S. Ct. 763, 
765, 91 A.L.R. 1403; Western Dis- 
tributing Co. v. Kansas Pub. Service 
Commission, supra; Id. (1931) 58 F. 
(2d) 239, 241; Smith v. Illinois Bell 
Teleph. Co. (1930) 282 U. S. 133, 
152, 75 L. ed. 255, P.U.R.1931A, |, 
51 S. Ct. 65; United Fuel Gas Co. v. 
Kentucky R. Commission, 278 U. S. 
300, 73 L. ed. 390, P.U.R.1929A, 433, 
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49S. Ct. 150. But that is not the only 
method of determining whether the 
price paid by one producing gas com- 
pany to an affiliate is a fair one. 

Some years ago this court held that 
under the provisions of § 614-23, Gen- 
eral Code, affiliated buyers must be 
served at reasonable rates, and that 
principle was approved by the Su- 
preme Court of the United States. 
Ohio Mining Co. v. Public Utilities 
Commission (1922) 106 Ohio St. 138, 
142, P.U.R.1923E, 180, 140 N. E. 
143 ; Columbus Gas & Fuel Co. v. Ohio 
Pub. Utilities Commission, supra. 

When the Commission attempted to 
determine a fair cost of the gas at the 
Ohio river solely by the reproduction 
method, it ascertained it would be 
42.82 cents per M.c.f. Furthermore, 
the Commission found that inasmuch 
as the contract price was only 38.50 
cents per M.c.f., that was fair even 
though when a computation was made 
the evidence showed that the Hope 
Company would only receive a 3.72 
per cent return at that price. 

It should be obvious that the Hope 
Company would not agree to such a 
low return and the Commission should 
have been able to determine from 
such a test that the method employed 
was not a fair one upon which to base 
its findings. Dayton Power & Light 
Co. v. Ohio Pub. Utilities Commis- 
sion (1934) 292 U. S. 290, 311, 78 
L. ed. 1267, 3 P.U.R.(N.S.) 279, 54 
S. Ct. 647. Whether this computa- 
tion was erroneous because delay 
rentals were improperly considered or 
because the fields were held in reserve, 
we cannot say from the record. 

A true method of testing the fair 
price of gas would be to determine 
what the average price of the 12 per 
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cent of gas produced by the Hope Com- 
pany cost, and what the average price 
of the 88 per cent of the gas purchased 
from independent producers cost. To 
those costs should be added the fair 
and reasonable amounts necessary to 
transport the gas, either produced or 
purchased, to the river. After that 
determination, by considering the 
proportionate quantities sold, a fair 
price at the Ohio river would thereby 
be obtained. 

It was conceded that the Hope Com- 
pany paid on an average approximate- 
ly 20 cents per M.c.f. at the well 
mouth to independent producers. At 
the suggestion of the representatives 
of the city of Akron, the Commission 
tested the rate by substituting that 
figure for the one based on the cost of 
production of the gas produced by the 
Hope Company. When that substitu- 
tion was made, it was found that the 
price at the river would be 38.11 cents. 

This substitute method was upon 
the assumption that all the gas was 
purchased and none produced by the 
Hope Company. However, inasmuch 
as it was conceded that the price for 
gas at the well mouth was 20 cents per 
M.c.f. and all other figures used were 
based on the evidence, our examina- 
tion shows that 38.11 cents per M.c.f. 
would be a fair price for the 88 per 
cent of the gas purchased by the East 
Ohio Gas Company from the Hope 
Company. 

In reference to the other 12 per cent, 
the Commission should recompute the 
cost of the price of the gas produced 
by the Hope Company by eliminating 
delay rentals, but following the rules 
in regard to taxes and stock plan de- 
posits set forth herein. In this recom- 
putation, however, if the cost is ex- 
22 P.U.R.(N.S.) 
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cessive, it cannot be allowed. To find 
otherwise, the Commission would be 
sanctioning a price which would be 
more than fair and reasonable, and 
one which would not be comparable 
to that which an unrelated buyer would 
pay to an unrelated seller dealing at 
arm’s length. 

That portion of the order dealing 
with the price of gas to be paid to the 
Hope Company at the Ohio river is 
reversed and remanded with instruc- 
tions to recompute a fair cost of the 
gas produced and sold by the Hope 
Company to the East Ohio Gas Com- 
pany. 

There is a claim made that, since 
the city of Akron is situated in the 
immediate vicinity of a large field, its 
geographical advantage should be re- 
flected in the gas furnished to its in- 
habitants. This claim seems some- 


what inconsistent with the admission 


that a large portion of the gas con- 
sumed comes from the West Virginia 
fields and is sold by the Hope Natural 
Gas Company. Consideration, of 
course, should be given, in determin- 
ing the price, to the fact that it costs 
less to transport gas produced near 
Akron than it does to carry it from far 
distant fields. The evidence shows 
that the gas produced in the Akron 
district is piped into a system forming 
a unit which furnishes gas to many 
municipalities. The Akron consumer 
has no right to insist that he shall be 
supplied only with gas from Ohio 
fields. If Cleveland took the same po- 
sition, the field might be exhausted, 
and only the smaller communities 
would pay the price of West Virginia 
gas. The city did not offer sufficient 
evidence to be given an allowance on 
the theory presented. 


22 P.U.R.(N.S.) 


[12] The Commission allowed the 
company to include its entire rate-case 
expense of $119,344 as a proper de. 
duction, amortized over a 4-year peri- 
od. While the Commission found the 
ordinance rate was unreasonable, it is 
claimed, nevertheless, that the Com- 
mission found the company should re. 
duce its rates and make certain re. 
funds to consumers. For this reason, 
it is said that only a portion of the 
rate-case expense should be allowed. 

It was necessary for the company 
to seek a review before the Commis- 
sion unless it desired to abide by the 
ordinance rate which the Commission 
thereafter found was unlawful and 
unreasonable. To show that the rate 
was confiscatory, evidence of valua- 
tion and operating expense had to be 
presented. This was a single hearing, 
and such evidence was used also to de- 
termine the rate. It would be impos- 
sible to ascertain if there was any evi- 
dence which was exclusively relevant 
in the ordinance case that was not like- 
wise relevant to a proper rate deter- 
mination. The effect of the hearing 
and evidence was so broad that it was 
relevant to both issues. It would, 
therefore, be impossible to prorate such 
expense, and this court sees no reason 
for so doing. The entire rate-case ex- 
pense was properly allowed. See Mon- 
roe Gaslight & Fuel Co. v. Michigan 
Pub. Utilities Commission, 11 F. (2d) 
319, 325, P.U.R.1926D, 13; Mobile 
Gas Co. v. Patterson (1923) 293 Fed. 
208, P.U.R.1924B, 644, modified on 
other grounds in 271 U. S. 131, 70 L. 
ed. 870, P.U.R.1926D, 183, 46 S. Ct. 
445. 

Other minor errors are alleged, but 
none of them would have any substan- 
tial bearing upon the reasonableness 
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of the rates, and this court finds no 
other errors than those pointed out 
herein. 

[13] Summarizing the conclusions 
reached, the court finds that the Pub- 
lic Utilities Commission committed 
error in its computation of the Fed- 
eral income and state excise tax allow- 
ances, and in its failure to give any al- 
lowance for the company’s payments 
on the plan whereby employees could 
purchase stock. The Commission like- 
wise made an improper allowance for 
so-called expenditures incurred in de- 
veloping operating leaseholds, and used 
an improper method in testing wheth- 
er the contract price for sales of gas 
by the Hope Natural Gas Company 
to the East Ohio Gas Company was a 
fairone. Except in these respects, the 
court finds no error, and the separate 
findings, other than those mentioned, 
should be affirmed. 

From the record presented, this 
court cannot in all instances make spe- 
cific findings of fact to correct those 
improperly made by the Commission. 
That is the function of the Commis- 
sion. 

Because of the errors set forth, the 
order of the Commission was unrea- 
sonable and unlawful. The order is 
therefore reversed and remanded to 
the Public Utilities Commission with 
instructions to correct the improper 
findings in accordance with the ruling 
of the court. 

Order reversed and remanded. 


Weygandt, C.J., and Matthias, Day, 
and Zimmerman, and Williams, JJ., 
concur. 


Myers, J.: 


I concur in the judg- 
ment of reversal except as_here- 
inafter stated. For the most part, I 
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agree with the majority opinion. As 
amended in 1935, § 544, General 
Code, reads as follows: “A final or- 
der made by the Commission shall be 
reversed, vacated, or modified by the 
supreme court on appeal, if upon con- 
sideration of the record such court is 
of the opinion that such order was un- 
lawful or unreasonable.” The pres- 
ent statute, therefore, requires exami- 
nation of both law and fact as found 
in the record to determine whether the 
order is unreasonable or unlawful. I 
disagree with the majority opinion in 
the following respects, to wit, the so- 
called river rate, the rate of return, 
and stock-plan deposits. 

In respect to the river rate, what 
better evidence could there be in the 
instant case than the price charged 
during practically the same period by 
the Hope Company to East Ohio for 
another northern Ohio city much 
larger than Akron? Gas sold by Hope 
to East Ohio is delivered at the Ohio 
river. As far as Hope is concerned, 
there is no material difference in the 
production or buying from independ- 
ent producers. Since it appears from 
the record that gas was sold at the 
Ohio river by Hope to East Ohio for 
Cleveland for 37.1 cents per M.c.f., 
there is no valid reason for a different 
price to East Ohio for Akron when, 
in the opinion of the writer, the only 
difference is one of destination after 
sale and delivery at the river. 

There is evidence to the effect that 
Hope sold gas during the ordinance 
period to independent companies in 
West Virginia at approximately 314 
cents and to domestic consumers for 
34 cents or less, per M.c.f., delivered 
at the burner tips. While good busi- 
ness policy justified East Ohio in 
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keeping in reserve adequate acreage 
for future needs, such as the Akron 
field, that company was not justified 
at the same time in paying at the Ohio 
river a much higher price than inde- 
pendent, smaller companies were pay- 
ing Hope in West Virginia. This evi- 
dence of other sales by Hope is more 
indicative of a fair market price in 
the instant case than the method adopt- 
ed in the majority opinion for the rea- 
son that such sales are the result of 
competition in the West Virginia field. 
The fact that Hope purchased gas for 
20 cents per M.c.f. at the well mouth 
and sold to independent companies at 
a margin of 12 cents above cost and 
to domestic consumers at a margin of 
14 cents above cost would seem to in- 
dicate that a margin of 17.1 cents 
above cost for transmission to East 
Ohio at the river is more than reason- 
able. 

Hope is not a principal party in this 
litigation. As far as this proceeding 
is concerned, it is the marketing com- 
pany to East Ohio. If it be shown 
that East Ohio is able to purchase gas 
for delivery at the river for 37.1 cents 
per M.c.f., which it is transmitting to 
Cleveland at a reasonable profit, then 
it should not be charged more by Hope 
for gas to be used in Akron. The 
Hope Company has nothing to do with 
transmission or distribution beyond 
the Ohio river. That is the affair of 
East Ohio. East Ohio, purchasing at 
the river for one customer in Ohio at 
37.1 cents, should not be compelled to 
pay more for gas coming through the 
same lines for another customer. To 
pay more would be unreasonable. In 
my opinion 38.5 cents per M.c.f. in 
this proceeding is unreasonable. A 
reasonable and adequate rate to be 
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charged East Ohio by Hope for gas 
delivered at the Ohio river should be 
37.1 cents per M.c.f. This would stil] 
be considerably higher than prices 
charged by Hope to unaffiliated inde- 
pendent companies. 

In respect to the rate return, we find 
that East Ohio is in a sound financial 
position. Its property, its distribution 
system, its transmission lines, its fi- 
nancial condition, its reserves, all bear 
witness to the fact that its opportunity 
for serving municipalities in a large 
portion of Ohio is secure for years to 
come. Adequate allowances were 
made by the Commission to enable the 
company usefully and profitably to 
serve its customers. Under such con- 


ditions, the rate of 63 per cent allowed 
by the Commission was unreasonable. 
The reserves of the company are ade- 
quate for any reasonable emergency. 
It has a reserve gas field near Akron 


that, together with gas from Hope, 
will protect and support its ordinary 
and peak-load requirements for a good 
many years to come. The witness, 
Tonkin, vice president of the com- 
pany, testified as to the position of 
Hope in regard to peak-load require- 
ments. He testified that the greater 
portion of the gas sold by Hope came 
from independent operators in order 
that its own maximum capacity might 
be held in reserve for peak-load con- 
tingencies. This policy insures to East 
Ohio at all times an adequate supply 
of gas, thereby taking the question of 
gas supply out of the field of conjec- 
ture into the realm of reality. This is 
sound business policy, but it is also an 
added reason why the company should 
not be allowed an excessive rate of re- 
turn. Considering all the foregoing 
elements of security, a return of 6 per 
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cent is not only adequate but reason- 
able in every respect. 

While the amount expended by East 
Ohio toward the so-called stock depos- 
it plan is not large, nevertheless it had 
no place in the rate-making structure. 
The purpose may be laudable in itself, 
but in the manner in which it is here 
exercised it is only one more difficulty 
thrown in the path of reasonable rate- 
making procedure. The amount ex- 
pended by East Ohio for its employ- 
ees under this plan was not for pur- 
chase of its own stock but stock in the 
“parent company,” as paragraph 8 of 
the syllabus indicates. 

Many of the difficulties in this rate 
proceeding have their origin in the 
fact that both Hope and East Ohio 
have a common parentage. The ex- 
penditure of money rightfully belong- 
ing to the consumers for the purchase 


of stock in a parent company exercis- 
ing dual control over both Hope and 
East Ohio, was not intended by the 
statute to be considered for rate-mak- 
ing purposes. Social security pay- 
ments, referred to in the majority 
opinion, are imposed by law, and, 
therefore, a proper cost charge, but 
the statutes governing this proceed- 
ing do not authorize a voluntary con- 
tribution for purchasing stock as set 
forth in the record. While the amount 
expended in furtherance of this plan 
in the instant proceeding is not large, 
nevertheless the principle involved in 
using company funds for tying em- 
ployees of operating utility companies 
into the financial meshes of a parent 
holding company should not be encour- 
aged. In regard to this stock deposit 
plan, the order of the Commission 
was right. 
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Community Natural Gas Company 


Vv. 


Corporation Commission of Oklahoma et al. 


Lone Star Gas Company 


Vv. 


Corporation Commission of Oklahoma et al 


[Nos. 27259, 27628.] 
(— Okla. —, 76 P. (2d) 393.) 


Rates, § 39 — Commission authority — Hearing and notice — Findings — Basis 


for order. 


1. In order for the Corporation Commission of Oklahoma to have authority 
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to make a valid permanent rate order for a public utility, the Commission 
must have made a complete investigation of the circumstances, and haye 
accorded all parties an opportunity to be heard, and have made findings of 
fact and conclusions of law upon the evidence introduced, and have reached 
a result that is fair and reasonable to the public and utility alike, p, 
Procedure, § 1 — Legislative or judicial. 

2. Proceedings legislative in nature are not judicial proceedings in a court, 
no matter what the dominant character of the body in which such proceed- 
ings are had. The question depends not upon the character of the body, 
but upon the character of the proceedings, p. 513. 


Rates, § 2 — Nature of rate making — Legislative proceeding. 
3. Rate-making proceedings are legislative and, since the establishment of 
a rate is not a matter of exact science or capable of precise mathematical 
calculations, broad, general, equitable principles must govern in the estab- 
lishment of a rate, p. 519. 

Rates, § 640 — Duties of Commission — Prompt hearing. 
4. In a case where a public utility has properly, sufficiently, justly, and law- 
fully applied to the Corporation Commission for an increase of its rates 
and charges, and alleges that its present rates are inadequate and deprive 
it of its property without due process of law, the Corporation Commission, 
upon assuming jurisdiction over the cause, is required by law to proceed 
with a hearing on said case, and to make a final determination of the issues, 
and in so doing it must not, without the consent or fault of the utility, permit 
unnecessary, unreasonable, unjust, or unjustifiable delay, p. 519. 


Commissions, § 1 — Performance of governmental functions — Duty of state. 
5. A state, having established by law an agency to perform a governmental 
function for it, is bound to see that those over whom such agency exercises 
control are not misled or prejudiced by its agents, and all of the actions 
of the state’s agency must be characterized by resolute good faith, p. 523. 


(Ritey and Wetca, JJ., dissent; Osporn, C.J., dissents in part.) 
{January 25, 1938. Rehearing denied February 21, 1938.] 
Headnotes by the Court. 


_- from orders of Commissions in natural gas rate 
case; orders vacated and cause remanded. For Com- 
mission decisions see P.U.R.1933C, 1, 80. 


Sl 


APPEARANCES: Roy C. Coffee and S. D. Williams, of Wynne Wood, for 


Marshall Newcomb, both of Dallas, 
Tex.; C. C. Hatchett, of Durant, and 
Blakeney, Wallace, Brown & Blake- 
ney, of Oklahoma City, for plaintiffs 
in error; J. B. A. Robertson and S. J. 
Gordon, both of Oklahoma City, for 
Corporation Commission; D. A. Sto- 
vall, of Hugo, for citizens of Hugo; 
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citizens of Pauls Valley and Wynne 
Wood; Walter Hubbell, of Walters, 
for city of Walters. 


Bay ess, Vice Chief Justice: [1] 
Community Natural Gas Company, a 
corporation, and Lone Star Gas Com- 
pany, a corporation, bring separate ap- 
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als to this court, under Nos. 27,259 
and 27,628 ; the Corporation Commis- 
sion of Oklahoma et al., being defend- 
ants in error in each case. The appeals 
are consolidated and involve com- 
plaints concerning the actions of the 
Commission in consolidated cause 
No. 10,777 before the Commission 
(P.U.R.1933C, 1, 80). The cause was 
instituted December 28, 1930, by citi- 
zens of the town of Walters, Okla., 
seeking to obtain a reduction in the 
burner-tip rates for natural gas. Citi- 
zens of other towns in southern Okla- 
homa joined with similar pleas until 
eventually the citizens of twenty-six 
towns were involved. Community Na- 
tural Gas Company, hereafter referred 
to as Community, serves the users of 
natural gas in these towns with burner- 
tip service. It purchases the natural 
gas in wholesale quantities at the city 
gates and distributes and sells it to 


users within the respective towns. Its 
business is wholly intrastate and is 
wholly subject to regulation as a public 


utility by the state of Oklahoma. Ar- 
ticle 9, Constitution of Oklahoma, and 
Chap. 93, Sess. Laws 1913, as amend- 
ed by Laws 1929, Chap. 353, § 1, 17 
Okla. Stat. Anno. §§ 151-155. Com- 
munity makes such purchases of nat- 
ural gas from Lone Star Gas Com- 
pany, hereafter referred to as Lone 
Star, which is a foreign corporation, 
admitted to do business in Oklahoma, 
and, in so far as we are shown, is en- 
gaged in intrastate and interstate busi- 
ness and probably is not subject to 
regulation by the state of Oklahoma. 
Virtually the entire capital stock of 
these corporations is owned by Lone 
Star Gas Corporation, a corporation, 
hereafter referred to as holding com- 
pany, a foreign corporation, not admit- 
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ted to do business in Oklahoma, and, 
in so far as this case is concerned, not 
subject to regulation in Oklahoma. 

The Commission conducted hearings 
and received much evidence. Because 
of this intercorporate affiliation, and 
certain contractual relations, the Com- 
mission desired evidence of the busi- 
ness practices among these corpora- 
tions in order to determine the effect 
thereof upon the rate base of Com- 
munity. Lone Star furnished evi- 
dence. Holding company refused on 
the theory that it was not in anywise 
subject to the jurisdiction of the state 
of Oklahoma. The Commission 
deemed itself unable to proceed to a 
final order fixing a permanent rate 
without the evidence it desired from 
holding company. After making de- 
tailed findings of fact as to the rate 
base of Lone Star, it announced that 
no findings could be made finally as to 
Community or Lone Star, nor a per- 
manent rate ordered until the evidence 
it desired was furnished. An appeal 
was taken from the order of the Com- 
mission, No. 6201, embodying these 
issues and our opinion thereon is re- 
ported as Lone Star Gas Co. v. Corpo- 
ration Commission (1934) 170 Okla. 
292, 7 P.U.R.(N.S.) 490, 39 P. (2d) 
547. 

In that opinion we approved the 
formula adopted by the Commission 
upon which to arrive at the rate base 
of Community, which included evi- 
dence regarding the business of Lone 
Star and holding company. We up- 
held the right of the Commission to 
demand such evidence from them. We 
approved the establishment of a tem- 
porary reduction in burner-tip rates, 
as probably justified by the evidence 
introduced when further supported by 
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the additional evidence sought, and as 
proper in a punitive nature to enforce 
the will of the Commission on the ob- 
stinate holding company, which alone 
would actually be affected by any con- 
fiscation arising from the temporary 
rate. We disapproved the effort of 
the Commission to regulate the price 
at which Lone Star could sell natural 
gas to Community, and we disapproved 
the use of distress labor prices in ar- 
riving at costs in the rate base of Lone 
Star. We remanded for further tes- 
timony and a final order and perma- 
nent rate. The appeal before us now 
concerns what was done in obedience 
to the remand. 

By express language in Order No. 
6201, the reduction in burner-tip rates 
was temporary, (1) because sufficient 
evidence was not available to justify a 
permanent rate under the formula 
adopted; and (2) it was said the 
additional evidence desired might jus- 
tify a further reduction. Jn other 
words, additional evidence was neces- 
sary to permit the establishment of a 
permanent rate differing from the one 
in effect when the investigation began. 
It was possible that when all of the 
evidence was in no reduction would 
be legally permissible, or that an in- 
crease would be proper. Our remand 
affirmed the power to demand this evi- 
dence and directed the taking of it. 

After the commencement of the in- 
vestigation, Community petitioned for 
a raise in rates. Following the re- 
mand of the former appeal, Commu- 
nity again petitioned for an increase 
in rates. Therefore, in addition to 
the pleas for a reduction in rates, there 
were pleas for an increase in rates. 
The dissatisfaction of both utility and 
customers with existing rates is mani- 
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fested, and the Commission had a duty 
to perform. 

After receiving our mandate and 
suspending further the temporary 
rates, the Commission conducted an 
investigation of the records of the 
holding company, and set the cause for 
hearing at different dates, but never 
thereafter held another hearing. On 
May 5, 1936, the application for an 
increase in rates filed July 19, 1935, 
the second one filed by Community, 
was ordered docketed under No, 
16,956, as a separate proceeding. On 
June 5, 1936, a date duly set for hear- 
ing the cause, Community and Lone 
Star appeared ready for trial. The 
Commission refused to hear them, and 
entered a general order disposing of 
the entire matter. These appeals are 
from those orders. 

By these orders, the following was 
provided: (1) The rate case against 
Community, that is the pleas to re- 
duce rates, was dismissed without 
prejudice; (2) the case against hold- 
ing company was dismissed, without 
prejudice; (3) Order No. 2591 sus- 
pending further the operation of the 
temporary rates was vacated and set 
aside; (4) Order No. 6201, the order 
involved in the former appeal, was 
adopted as the permanent rate for the 
burner-tip; (5) all of the findings of 
fact of Order No. 6201 are adopted 
as the findings of fact to support the 
permanent rate (although it is to be 
noticed that such findings relate to the 
rate base of Lone Star and not Com- 
munity); (6) required Lone Star to 
reduce its gate rate to Community 10 
cents per m. c. f. when we had ex- 
pressly condemned such an order in 
our former opinion; (7) required 
Community to reduce its burner-tip 
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rate 10 cents per m. c. f. as a result- 
ing savings, without basing the same 
on evidence; and (8) rendered judg- 
ment against Community for $168,- 
901.14, for over collections—that is, 
the difference between the old rate and 
the temporary rate now made final. 
[2] Among the contentions pre- 
sented in the former appeal was the 
one that in acting thereon this court 
was performing a judicial function 
and not a legislative function. In Pio- 
neer Teleph. & Teleg. Co. v. State 
(1914) 40 Okla. 417, 138 Pac. 1033, 
1036, following Prentis v. Atlantic 
Coast Line Co. (1908) 211 U. S. 210, 
53 L. ed. 150, 29 S. Ct. 67, we held 
that in considering appeals from rate 
orders affecting transportation and 
transmission companies, we were act- 
ing legislatively and not judicially. 
Original jurisdiction of the Commis- 
sion, and appellate jurisdiction of this 
court, over gas companies was not es- 


tablished until 1913. Chapter 93, Sess. 


Laws 1913, 17 Okla. Stats. Anno. 
§§ 152-155, and § 151 note. In 
many cases we had said that our func- 
tion in those appeals was likewise leg- 
islative. We did not answer the con- 
tention made in the former appeal for 
several reasons, the primary one being 
that the order under consideration 
was temporary only. The temporary 
order and appeal were an interlude in 
the cause. What we did in our earlier 
opinion was to announce rules of law 
relating to the powers of the Commis- 
sion and the manner in which they 
might be enforced, and to make a tem- 
porary rate order of our own. Nev- 
ertheless, this did not make our action 
judicial, although the rules of law an- 
nounced undoubtedly will be adopted 
in strictly judicial proceedings. This 
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is pointed out in Prentis v. Atlantic 
Coast Line Co. supra, at p. 226 of 211 
U, 8.3 

“But we think it equally plain that 
the proceedings drawn in question here 
are legislative in their nature, and none 
the less so that they have taken place 
with a body which, at another mo- 
ment, or in its principal or dominant 
aspect, is a court such as is meant by 
§ 720 [28 USCA § 379]. A judi- 
cial inquiry investigates, declares, and 
enforces liabilities as they stand on 
present or past facts and under laws 
supposed already to exist. That is its 
purpose and end. Legislation, on the 
other hand, looks to the future and 
changes existing conditions by mak- 
ing a new rule, to be applied thereafter 
to all or some part of those subject to 
its power. The establishment of a 
rate is the making of a rule for the fu- 
ture, and therefore is an act legisla- 
tive, not judicial, in kind, as seems to 
be fully recognized by the supreme 
court of appeals (Commonwealth v. 
Atlantic Coast Line R. Co. [1906] 
106 Va. 61, 64, 55 S. E. 572, 7 L.R.A. 
(N.S.) 1086, 117 Am. St. Rep. 983, 
9 Ann. Cas. 1124), and especially by 
its learned president in his pointed re- 
marks in Winchester & S. R. Co. v. 
Commonwealth (1906) 106 Va. 264, 
281, 55 S. E. 692. See, further [cit- 
ing cases]. 

“Proceedings legislative in nature 
are not proceedings in a court, within 
the meaning of Rev. Stat. § 720, no 
matter what may be the general or 
dominant character of the body in 
which they may take place [citing 
case]. That question depends not up- 
on the character of the body, but upon 
the character of the proceedings [cit- 
ing case]. The decision upon 
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them cannot be res judicata when a 
suit is brought [citing case]. And 
it does not matter what inquiries may 
have been made as a preliminary to 
the legislative act. Most legislation is 
preceded by hearings and investiga- 
tions. But the effect of. the inquiry, 
and of the decision upon it, is deter- 
mined by the nature of the act to which 
the inquiry and decision lead up. A 
judge sitting with a jury is not com- 
petent to decide issues of fact; but 
matters of fact that are merely prem- 
ises to a rule of law he may decide. 
He may find out for himself, in what- 
ever way seems best, whether a sup- 
posed statute ever really was passed. 
In Pickering v. Barkley, Style, 132, 
merchants were asked by the court to 
state their understanding as an aid to 
the decision of a demurrer. The na- 
ture of the final act determines the 
nature of the previous inquiry. As 
the judge is bound to declare the law, 
he must know or discover the facts 
that establish the law. So, when the 
final act is legislative, the decision 
which induces it cannot be judicial in 
the practical sense, although the ques- 
tions considered might be the same 
that would arise in the trial of a case. 
If a state Constitution should provide 
for a hearing before any law should 
be passed, and should declare that it 
should be a judicial proceeding in 
rem and the decision binding upon all 
the world, it hardly is to be supposed 
that the simple device could make the 
constitutionality of the law res judi- 
cata, if it subsequently should be 
drawn in question before a court of 
the United States. And all that we 
have said would be equally true if an 
appeal had been taken to the supreme 
court of appeals and it had confirmed 
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the rate. Its action in doing so would 
not have been judicial, although the 
questions debated by it might have 
been the same that might come before 
it as a court, and would have been 
discussed and passed upon by it in the 
same way that it would deal with 
them if they arose afterwards in a 
case properly so called.” 

So, although we announced rules 
of law and procedure for the guid- 
ance of the Commission, the nature 
or character of the Commission’s ac- 
tion and our action thereon should 
determine whether we acted legisla- 
tively or judicially. It is beyond dis- 
pute that the Commission was acting 
legislatively. It had not completed its 
work, as was recognized by every one 
having any connection with the mat- 
ter, and the Commission intended to 
proceed further in the matter. The 
action which we took was legislative 
in character, for we not only examined 
the record, but we corrected what the 
Commission had done and substituted 
our own order therefor. We not only 
debated the correctness of its action, 
but when we found any error we did 
not content ourselves by pointing it 
out but made the proper order. Our 
order of remand directed further pro- 
ceedings and looked ultimately to the 
final order or permanent rate. There- 
after, this court in the case of Okla- 
homa Cotton Ginners’ Asso. v. State 
(1935) 174 Okla. 243, 51 P. (2d) 
327, overruled our earlier opinions 
saying that appeals from rate orders 
affecting utilities other than transpor- 
tation and transmission companies 
were legislative, and held that such 
appeals were judicial. The writer of 
this opinion dissented to that view, 
and held to the view he had in writing 
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the opinion in the former appeal; al- 
though he now recognizes the rule an- 
nounced in the Ginners’ Case as the 
law applicable. 

The writer of this opinion was the 
author of the opinion in the former 
appeal and at that time entertained no 
doubt that this court was acting leg- 
islatively in reviewing the order of the 
Commission. In fact, the last pro- 
nouncement of this court on the mat- 
ter was contained in Poteau v. Amer- 
ican Indian Oil & Gas Co. (1932) 159 
Okla. 240, P.U.R.1933C, 318, 322, 
18 P. (2d) 523, 526, written in June, 
1932, and in order that there may be 
no ground for supposing that the lan- 
guage of the opinion in that case was 
misconstrued, the following is quoted 
therefrom : 

“It was held in Atchison, T. & 5. 
F. R. Co. v. State (1909) 23 Okla. 
510, 101 Pac. 262, that in establishing 
a rate that the Corporation Commis- 
sion acts in a legislative capacity and 
the supreme court of the state of Okla- 
homa in reviewing an order of the 
Commission establishing a rate in 
which an appeal has been taken acts in 
a legislative capacity. This seems to 
be the well-established rule in this 
court as well as in the United States 
court. Chicago, R. I. & P. R. Co. v. 
State (1909) 24 Okla. 370, 103 Pac. 
617, 24 L.R.A.(N.S.) 393; Atchison, 
T.& S. F. R. Co. v. Miller (1911) 28 
Okla. 109, 114 Pac. 1104; Pioneer 
Teleph. & Teleg. Co. v. Bartlesville 
(1913) 40 Okla. 583, 139 Pac. 694. 
In Prentis v. Atlantic Coast Line Co. 
supra, the court holds that the estab- 
lishment of railway passenger rates by 
the Virginia State Corporation Com- 
mission is not res adjudicata in a suit 
which seeks injunctive relief on the 
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grounds that the rates are confisca- 
tory, although such Commission for 
some purposes is a court and acted 
only after hearing and investigation, 
since proceedings to establish rates 
are legislative and not judicial in their 
nature. Owing to the fact 
that the Corporation Commission, in 
prescribing rates and regulations for 
public utilities, acts only within the 
powers delegated by the state Consti- 
tution, which are legislative and not 
judicial, and on appeal from the Cor- 
poration Commission the Supreme 
Court may review an order of the 
Commission prescribing a schedule of 
rates or charges to ascertain the rea- 
sonableness or justness thereof, and, 
if found to be unreasonable and un- 
just, may prescribe a schedule of rates 
to be enforced in lieu of the rates pre- 
scribed by the Commission, we are of 
the opinion and hold that the rate, as 
fixed by the Corporation Commission 
on March 13, 1928, according to the 
facts at time of the inquiry, should be 
for the first 50,000 cubic feet 38 cents 
per thousand cubic feet, for the next 
150,000 cubic feet 25 cents per thou- 
sand cubic feet, for the next 300,000 
cubic feet 18 cents per thousand cubic 
feet, and for all over 500,000 cubic 
feet 10 cents per thousand cubic feet, 
until changed by the Commission, 
based upon a fair, just, and reasonable 
rate at time of inquiry.” 

In the opinion in the Ginners’ Case, 
supra, is a review of some of the for- 
mer opinions of this court holding to 
the same effect. In addition to these, 
there are many more: Oklahoma 
Nat. Gas Co. v. State, 78 Okla. 5, 
P.U.R.1920D, 282, 188 Pac. 338; 
Oklahoma Nat. Gas Co. v. Corpora- 
tion Commission (1923) 90 Okla. 84, 
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P.U.R.1924A, 132, 216 Pac. 917; 
Okmulgee Gas Co. v. Corporation 
Commission (1923) 95 Okla. 213, 
P.U.R.1924B, 249, 220 Pac. 28; Con- 
sumers’ Gas Co. v. Corporation Com- 
mission (1923) 95 Okla. 57, P.U.R. 
1924A, 743, 219 Pac. 126; McAles- 
ter Gas & Coke Co. v. Corporation 
Commission, 101 Okla. 268, 270, 
P.U.R.1924E, 3, 224 Pac. 698; Mc- 
Alester Gas & Coke Co. v. Corpora- 
tion Commission (1924) 102 Okla. 
118, 227 Pac. 83; Southwestern Nat. 
Gas Co. v. Cherokee Pub. Service Co. 
(1935) 172 Okla. 325, 10 P.U.R. 
(N.S.) 75, 44 P. (2d) 945. In ad- 
dition to this, the various Federal 
courts in many cases understood that 
this court had so announced the law, 
and accepted our statement of the law 
as binding upon them in their consid- 
eration of the Federal questions in- 
volved. A list of these cases will be 
found in the headnote to the opinion 
of the Supreme Court of the United 
States in Oklahoma Corp. Commis- 
sion v. Cary (1935) 296 U. S. 452, 
80 L. ed. 324, 326, 12 P.U.R.(N.S.) 
161, 56S. Ct. 300. 

It is clear that the action which we 
took was legislative in character and 
not judicial. As stated above, it was 
beyond dispute that the Commission 
was acting in a legislative proceedings 
and in reviewing and correcting what 
it had said and done we did not stop 
with pointing out the errors commit- 
ted, but we proceeded to substitute 
for its order the order which we felt 
should have been made by the Com- 
mission. If we had been acting in a 
judicial capacity, we would not have 
been called upon to do this, and our 
actions were and are inconsistent with 
a judicial review. As is stated in the 
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Prentis Case, supra, it is the nature 
of the action which is taken that de- 
termines this question. Therefore, 
any later announcements of law upon 
the same, or other cases, do not suf- 
fice to change the essential nature of 
our previous action in relation to the 
order considered on the former ap- 
peal. 

The primary question of law before 
us is whether in the light of the opin- 
ion in the Ginners’ Case, supra, we 
are to adhere strictly to our former 
opinion, and treat all matters touched 
upon therein as res judicata, or wheth- 
er acting in a judicial capacity we are 
to refuse approval to the latest or- 
ders of the Commission under the cir- 
cumstances of the case as they now 
exist. To adopt the first alternative 
would be manifestly inequitable. We 
failed to speak definitely upon the is- 
sue in our former opinion, and took 
steps which were legislative in nature. 
If we had spoken definitely, and had 
said we were acting legislatively, the 
rule announced in Pioneer Teleph. & 
Teleg. Co. v. State, supra, at p. 425 
of 40 Okla. would have applied: 
“Three remedies were available to 
the appellant by which the validity of 
said order might be challenged: (1) 
By appeal ; (2) by applica- 
tion made directly to the Commission 
to set aside order; and (3) 
by an action in equity to restrain its 
enforcement.” 

If we had said we were acting judi- 
cially, then Community would have 
had an opportunity to seek a review by 
the Supreme Court of the United 
States of our application of the law 
relative to the Federal questions. 
Our silence undoubtedly left some 
feeling of uncertainty in the matter. 
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It is to be considered, also, that at that 
time Community had its choice of 
forums—either Federal or state. The 
uncertainty existing in our opinions 
at that time led the Federal courts to 
assume jurisdiction of an action in 
equity to review a supposed legisla- 
tive order. Oklahoma Corp. Commis- 
sion v. Cary, supra. We felt no doubt 
existed on the matter at the time of 
our former opinion, and since the 
matter we were called upon to review 
was a temporary order, something in 
the nature of an interlocutory step, 
and since we felt that the investiga- 
tion would be pursued to its logical 
and legal end in conformity with the 
rules announced therein, we did not 
deem it necessary to pass upon the is- 
sue. 

Ordinarily, the rule of res judicata 
applies only to judicial proceedings. 
As was pointed out in the Prentis 
Case, supra, the findings of fact and 
tules of law announced in a legisla- 
tive proceeding cannot be res judi- 
cata upon the issues subject to the 
scrutiny of a court in a judicial re- 
view. 

However, if it should happen that 
such rule was applicable to a situation 
such as this, we would be forced to 
apply to it the rule we applied in the 
case of Carter Oil Co. v. Eli (1932) 
164 Okla. 273, 281, 23 P. (2d) 985, 
992, which is stated as follows: 
“Where the judgment of a lower court 
has been reversed by this court upon 
an appeal by proceedings in error and 
the case remanded to the lower court 
for a new trial, the lower court, upon 
the second trial, is required to follow, 
as the law of the case, the judgment 
of this court therein rendered. On a 
second appeal in said case to this court, 
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the decision of this court and rules 
of law by it announced in its opinion 
on the first appeal constitute the law 
of the case as to all points decided in 
the first opinion, but this is not a cast- 
iron rule incapable of relaxation in any 
event. On a second appeal to this 
court, it may review and reverse its 
former decision in the same case, 
where it is satisfied that gross or man- 
ifest injustice has been done by its 
former decision and will do so where 
the mischief to be cured far outweighs 
any injury that may be done in the 
particular case by overruling a prior 
decision, and especially where the par- 
ty benefiting from the erroneous judg- 
ment, and in full reliance thereon, has 
not surrendered substantial and valu- 
able rights which cannot be restored 
by the court.” 

In view of what we have pointed 
out concerning the former order of 
the Commission, and our opinion 
thereon, we think it would be manifest 
injustice to now hold that later views 
of law impel an adherence to the strict 
letter of that opinion as approving in 
a judicial review the legislative action 
therein considered. 

Community should not be charged 
with the waiver of any of its rights 
for its failure to pursue one of the 
remedies, when we did not then think 
it could do so because the legislative 
order was not yet final. Nor do we 
think that we should now hold that 
the rule of res judicata applies and 
forbids a judicial review thereof now. 

Since the protection of the consti- 
tutional guaranties can be had by re- 
sort to equity, it necessarily follows 
that such relief cannot be had until an 
equitable showing is made. The gen- 
eral rule is stated in 51 C.J. 85, § 152: 
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“The courts have no general super- 
visory power over Public Utility 
Commissions, and, except as wider 
authority may be expressly delegated 
by statute, judicial interference with 
their orders by way of injunction 
must be grounded upon some illegal 
encroachment upon property rights. 
Thus, in accordance with the rule ap- 
plicable to injunctions generally, a 
suit for an injunction to restrain the 
enforcement of an order of the Com- 
mission will not lie in the absence of 
some ground for equitable relief.” 

A discussion of the general rule 
that while a case is pending and unde- 
termined before a Commission a util- 
ity does not have recourse to courts 
of equity for relief will be found in 
P.U.R.1924E, at p. 6. The Supreme 
Court of the United States said in 
Gilchrist v. Interborough Rapid 
Transit Co. 279 U. S. 159, 73 L. ed. 
652, P.U.R.1929B, 434, 49 S. Ct. 
282, that it is necessary to show that 
a Public Utility Commission has ta- 
ken or is about to take some improper 
action and that such action will result 
in the enforcement of orders resulting 
in confiscation before the Federal 
courts will be jtistified equitable relief. 
Other cases in which discussions of 
conditions precedent to the granting 
of equitable relief are: Prendergast 
v. New York Teleph. Co. 262 U. S. 
43, 67 L. ed. 853, P.U.R.1923C, 719, 
43 S. Ct. 466; Louisville & N. R. Co. 
v. Railroad Commission (1912) 63 
Fla. 491, 58 So. 543, 44 L.R.A. 
(N.S.) 189, and Illinois Bell Teleph. 
Co. v. Commerce Commission (1922) 
306 Ill. 109, 137 N. E. 449, affirming 
(1922) 227 Ill. App. 23. Many oth- 
er cases will be found cited in P.U.R. 


Digest, Vol. 2, Injunctions, §§ 2, 4 
and 11-16. 

At the time of the former appeal 
the Commission had suspended the 
operation of the temporary rates and 
had permitted Community to give a 
bond for this purpose. We directed 
in our mandate that no further sus- 
pension be permitted unless the ap- 
pealing parties showed good faith. 
When our mandate had been received 
by the Commission, the companies 
appeared and fully satisfied the Com- 
mission that they would furnish all 
of the evidence desired from them; 
and, thereupon the Commission per- 
mitted the further suspension of the 
operation of the temporary ate. 
When the Commission had entered 
the orders from which the present ap- 
peals are taken, it refused to permit 
Community to suspend the operation 
of the permanent rate ordered. 


Thereupon, Community applied to 
this court for permission to supersede 
said orders, and this court granted the 


application. Therefore, allowing for 
this short period of time, there has 
never been a time when Community 
was threatened with the immediate 
execution of the orders of the Com- 
mission, and it is doubtful whether it 
could have made a showing in equity 
under the rules above stated. It is 
reasonably certain that if we now ap- 
prove the orders of the Commission 
now under consideration, we will be 
reversing the processes. We will be 
saying now that we acted judicially 
earlier, and that Community is to be 
penalized for its lack of ability to an- 
ticipate changes in the views of this 
court on the law. 

Such a situation would undoubted- 
ly appeal to a court of equity. The 
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uncertainty existing in our opinions 
afforded reason why the Federal 
courts undertook to afford equitable 
relief from the asserted confiscation 
arising from a final legislative act con- 
tained in Oklahoma Corp. Commis- 
sion v. Cary, supra. 

[8] A rate proceeding is legisla- 
tive in character, but it is conducted 
along and governed by equitable prin- 
ciples. The object of such a proceed- 
ing is to arrive at what is fair and rea- 
sonable. The terms “fair,’”’ “reason- 
able,” “fair and reasonable,” “just, 
reasonable, and adequate” appear with 
such frequency in the cases as to pre- 
clude citation. P.U.R. Digest, Vol. 
4 Rates, § 120. The reasonableness 
of a rate is a question of fact. IIli- 
nois C. R. Co. v. Interstate Commerce 
Commission (1907) 206 U. S. 441, 
51 L. ed. 1128, 27 S. Ct. 700. The 
reasonableness of a rate cannot be ex- 
actly determined by any rule or rules 
or computed by any mathematical cal- 
culation. Re Alabama Power Co. 
(Ala.) P.U.R.1925C, 840. “The de- 
termination of the rates to be charged 
involves the question of dividing the 
burden between the various classes 
and groups. It appears to be 
not an exact science, but must be based 
on a broad consideration of all fac- 
tors involved.” Re Pacific Teleph. & 
Teleg. Co. (Cal. 1929) P.U.R.1930C, 
481, 515. The interests of the pub- 
lic as well as the owner of the prop- 
erty must be considered. Covington 
& L. Turnpike Road Co. v. Sandford 
(1896) 164 U. S. 578, 41 L. ed. 560, 
17S. Ct. 198. It is not optional as to 
what rates shall be, but it is the duty 
to satisfy the demands of law and eq- 
uity. Re Mountain States Teleph. & 
Teleg. Co. (Utah) P.U.R.1922E, 
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293. One of the customary remedies 
for relief from unfair or unreason- 
able rates is the equitable remedy of 
injunction. Generally, the basis for 
relief sounds in constitutional guar- 
anties, but courts of equity furnish 
direct relief. Pioneer Teleph. & 
Teleg. Co. v. State, supra; 51 C. J. 
84, § 151 et seq. The cases involv- 
ing judicial reviews in these matters do 
not say that the judicial review is eq- 
uitable in that they constitute a branch 
of the law of equity, but sight is never 
lost of what is the fair, or reasonable, 
or just—or in the final analysis, eq- 
uitable thing to do. 

[4] The Commission has the duty 
to act when applications are addressed 
to it seeking a change in rates. The 
first application was filed in this mat- 
ter in December, 1930. Hearings 


were held and Order No. 6201, the 
temporary order spoken of herein, 


was made March 9, 1933 (P.U.R. 
1933C, 1) and the appeal therefrom 
was disposed of and the mandate re- 
turning the matter to the Commission 
from this court was issued January 
i5, 1935. About eighteen months 
later the order from which the pres- 
ent appeal is taken was entered. 
Twice during that 6-year period Com- 
munity applied to the Commission 
for relief in the form of an increase 
in rates. Deducting the period of 
time during which the obstinacy of 
holding company prevented the Com- 
mission from acting, there yet remains 
a period of upwards of three years for 
the Commission to act upon these ap- 
plications. The first application 
which was on file before the former 
appeal the Commission seems to have 
ignored altogether, unless it can be 
said that making the temporary rate 
22 P.U.R.(N.S.) 





OKLAHOMA SUPREME COURT 


the permanent rate was incidentally a 
denial of this application. The Com- 
mission did not say so, and since it 
made no findings of fact as to Com- 
munity’s rate base, we have nothing 
before us from which we can infer as 
much. The second application was 
stricken from this proceeding, and 
was docketed as a separate cause to be 
heard in the future. Thus the Com- 
mission has failed to give attention to 
Community’s applications for an in- 
crease in rates. In McAlester Gas & 
Coke Co. v. Corporation Commission, 
101 Okla. 268, P.U.R.1924E, 3, 224 
Pac. 698, we said: “In a case where 
a public utility has properly, sufficient- 
ly, justly, and lawfully instituted pro- 
ceedings before the Corporation Com- 
mission for an increase of its rates 
and charges, and alleges that its pres- 
ent rates are confiscatory and deprive 
it of due process of law, the Corpora- 
tion Commission, upon assuming ju- 
risdiction over the cause, is required 
by law to proceed with a hearing on 
said case, and to make a final deter- 
mination of the issues, and in so doing 
it must not, without the consent or 
fault of the utility, permit unneces- 
sary, unreasonable, unjust, or unjus- 
tifiable delay.” 

In that case the application was filed 
October 4, 1921, a hearing was held 
and final submission of the case to 
the Commission occurred February 2, 
1922. January 18, 1924, the Com- 
mission denied the application, and 
the company appealed. It applied for 
immediate relief in the nature of a 
temporary increase in rates, to be 
guaranteed by a bond for repayment 
if improvidently granted, and this 
court granted such relief. It did so 
out of consideration of the unreason- 
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able and unjustifiable delay in passing 
upon the application. In that opinion 
we pointed out the safeguards which 
surround a utility whose property js 
devoted to public use and whose rates 
are subject to state regulation. Ip 
view of what was said in that case, 
we must hold as a matter of law that 
the Commission had the duty to pass 
upon both applications, which were 
timely filed, and it committed error in 
apparently ignoring one and continu- 
ing another. In Rockland Light & 
P. Co. v. Maltbie (1934) 241 App. 
Div. 122, 4 P.U.R.(N.S.) 113, 271 
N. Y. Supp. 858, temporary rates 
were established pending further hear- 
ing, but they were enjoined where it 
was shown that as much as a year 
had elapsed and no date was set for 
further hearings. In Prendergast vy. 
New York Teleph. Co. 262 U. S. 43, 
67 L. ed. 853, P.U.R.1923C, 719, 43 
S. Ct. 466, it was said that temporary 
rates would not be enjoined unless it 
appeared that some rule of equity was 
violated, but even under such circum- 
stances consideration would be given 
to the fact that further hearing was 
set for an early date. It is true, as 
stated in the Commission’s last order, 
that much time has elapsed and many 
changes in conditions combine to make 
the evidence theretofore taken unre- 
liable and probably insufficient to sup- 
port a permanent rate as of the date 
of the last order. Such evidence will 
be of assistance and its value should 
not be lost by dismissal. But, this 
does not justify a dismissal of the ap- 
plications, but rather calls for addi- 
tional hearings with due expedition in 
order that some rate can be established 
by evidence ; nor does it justify the es- 
tablishment of a permanent rate upon 
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the existing record on the theory of 
res adjudicata. 

The money judgment against Com- 
munity for the amount of the over- 
collections was rendered following the 
making of the temporary rate into the 

rmanent rate, and this upon the 
ground that the rate having been ap- 
proved in our former opinion, was 
final from that time upon the principle 
of res adjudicata. We have hereto- 
fore pointed out why res adjudicata 
cannot apply to our former opinion on 
the legislative issues when subjected 
to the scrutiny of a court in a judi- 
cial review. The present order re- 


fers to the language of our former 
opinion, and infers from such lan- 
guage that disbursement of the over- 
collections was to be made at once. 
When the mandate was received, the 
Commission did not so interpret such 
language, but on the contrary treated 


the disbursement as being conditioned 
upon the continued obstinacy of the 
holding company in refusing access 
to its books and records, and to be 
postponed until the permanent rate 
was ordered in the event holding com- 
pany offered the desired evidence. 
This interpretation was in keeping 
with the spirit of the former opinion, 
and was the equitable thing to do. We 
will adhere to equitable principles, and 
will vacate this judgment. We will 
leave the rendition of any judgment 
and the enforcement thereof to be de- 
cided when the Commission has made 
a permanent rate after a full hearing 
such as is contemplated by Art. 9, 
Const. of Okla. We have heretofore 
pointed out why we approved the tem- 
porary rate upon the record in the for- 
mer appeal. We overlooked the fail- 
ure of the Commission to make find- 
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ings of fact as to the Community. The 
findings of fact made as to Lone Star 
indicated prima facie that the reduced 
income from Community by virtue of 
the contemplated reduction of the ex- 
pense for gas purchases by Commu- 
nity would not result in confiscation of 
Lone Star’s property. The Commis- 
sion on a theoretical basis found that 
this reduction in cost was an automat- 
ic savings to Community, and stated 
that additional savings might be 
found and ordered after further in- 
vestigation. We disapproved the find- 
ing in so far as it was based upon 
theory only, and directed findings of 
fact on this point when all of the evi- 
dence was submitted. The Commis- 
sion did not obey this direction. We 
quote from its present order : 

“The Commission has before it the 
complete transcription of all the evi- 
dence taken in this case, upon which 
the Supreme Court based its opinion, 
no new oral testimony having been 
received since the cause was remand- 
ed to the Commission; but much doc- — 
umentary evidence on file in the Com- 
mission, and which are public records, 
the contents of which the Commission 
takes notice, has been considered by 
the Commission. The Commission 
also has before it the original brief 
filed by it, through its counsel, in the 
Supreme Court in the original appeal 
taken by the defendant companies. 
This brief is very comprehensive and 
exhaustive of the issues presented to 
the Supreme Court in the appeal here- 
in. The Commission also knows the 
contents of its Order No. 6201, as 
made and entered herein on March 9, 
1933. The Commission finds that 
said order contained a full and com- 
plete finding of facts and conclusions 
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of law, the latter thoroughly docu- 
mented and supported by citation of 
cases touching upon the questions 
raised and fully justifying the conclu- 
sions reached. It is true that some 
portions of that order are now inap- 
plicable to the case at bar, on account 
of the setting aside of Order No. 
6202, and the dismissal of this cause 
in so far as the Community and hold- 
ing company is concerned, but that 
as a whole, said order reflects the pres- 
ent opinion of this Commission with 
the exceptions of those portions there- 
of which have become irrelevant and 
inconsistent with the conclusions of 
the Commission reached in the pres- 
ent case subsequent to the decision of 
the Supreme Court hereinabove men- 
tioned. The Commission is of the 
opinion that the permanent rate 
which the Lone Star Gas Company 
charges the Community for natural 
gas delivered at the city gate of the 
various cities, towns, and communi- 
ties, under the circumstances and facts 
as disclosed by the record in this case 
should be the same as the temporary 
rate as made and fixed in Order No. 
6201, that is, a reduction from 40 
cents per M. c. f. to 30 cents per M. 
c. f., or a 10-cent reduction per M. 
c. f. The Commission finds from 
the evidence that 30 cents per M. c. 
f. is a just, fair, and reasonable rate. 
The Commission further finds that it 
has jurisdiction and, that it is within 
its power, to order the Community 
to pass this 10 cents per M. c. f. re- 
duction on to the burner-tip consum- 
ers of the Community, and, the Com- 
mission further finds and holds that 
the saving of 10 cents per M. c. f. 
to the Community is a reasonable item 
of expense to be set up on its books 
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for gas purchased and that it is with. 
in the power of the Commission tp 
continue in effect the duty and service 
of the Community to pass the 10 cents 
per M. c. f. saving on to its consum. 
ers, and that if for any reason it has 
neglected so to do then this order shall 
affirm and sustain the provisions of 
Order No. 6201, made and entered 
herein on March 9, 1933, in respect to 
the passing on to the consumers at 
the burner-tip the said 10 cents per 
M. c. f. The Commission hereby 
adopts the language of Order No. 
6201 and readopts said Order No. 
6201 in its entirety, subject to the 
exceptions herein noted, and the adop- 
tion of said order makes the same a 
part of this order by reference, to all 
intents and purposes as fully and com- 
pletely as if the same were embodied 
herein, except, of course, the excep- 
tions herein noted.” 

To now give full legal force and 
effect to a permanent rate based sole- 
ly upon evidence insufficient in law to 
support a temporary rate, and to ren- 
der a money judgment thereon to the 
extent of $168,901.14, is to penalize 
Community to that extent without 
due process of law. In the case of 
Oklahoma Operating Co. v. Love 
(1920) 252 U. S. 331, 64 L. ed. 596, 
40 S. Ct. 338, the fact that a public 
utility was facing a penalty of $500 
per day arising from orders of the 
Corporation Commission of Okla- 
homa which had not been reviewed 
and approved judicially was held to 
be sufficient reason for granting eq- 
uitable relief. While we are passing 
upon this matter now judicially, as a 
court, nevertheless, our action upon 
the issues of due process under the 
Federal Constitution, Amendment 14, 
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js subject to review by the Supreme 
Court of the United States. The 
same principles which move it to re- 
strain confiscatory legislative acts 
will likewise move it to reverse judi- 
cal acts having a like purpose and 
effect. The money judgment must 
be, and is hereby vacated. 

[5] The regulation of the rates of 
public utilities for intrastate services 
rendered in Oklahoma rests with the 
state of Oklahoma. It is a legislative 
function, and by Art. 9, Constitution 
of Oklahoma, this power is vested in 
the Corporation Commission. This 
Commission may initiate proceedings, 
as well as hear pleas of the public or 
the utilities. The state of Oklahoma 
isa nominal party to all such proceed- 
ings by virtue of its interest in such 
matters, and in some appeals must be 
an actual party. Article 9, § 20, 
Const. of Okla. Therefore, the state 
of Oklahoma is a party, and by its 
agency is prosecutor, judge, and exe- 
cutioner. Nevertheless, because of 
these anomalous positions, the state 
of Oklahoma labors under a most sol- 
emn duty to see that justice is done 
all parties. We have heretofore point- 
ed out the equitable principles which 
govern the final results. These same 
principles govern the tactics of the 
pursuit as well as the results. When 
a state enters a forum, it stands in no 
hetter position in respect of the pro- 
cedure and final judgment than the 
humblest citizen of the state. In Mar- 
tin v. Barbour (1891) 140 U. S. 634, 
35 L. ed. 546, 11 S. Ct. 944, it is said 
that a state, having established a bu- 
reau for the performance of services 
for it, is bound to see that those over 
whom it exercises control are not mis- 
led by such agency. In Indiana v. 
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Milk (1882) 11 Fed. 389, it is said 
that the state is bound to use resolute 
good faith in dealings with individ- 
uals. 

In Order No. 6201 (P.U.R. 
1933C, at p. 69) the Commission re- 
cited that evidence which it desired 
was withheld from it. We desire to 
quote certain findings: 

“57. That this order is in the na- 
ture of a temporary order. 

“58. That were all the facts before 
this Commission, relative to the in- 
tercorporate relationship of the Lone 
Star Gas Company and the Lone Star 
Gas Corporation, a further reauction 
in the gate rate charged to the Com- 
munity Natural Gas Company, by the 
Lone Star Gas Company at the city 
gate of the cities and towns served by 
the Community Natural Gas Com- 
pany, located within the state of Ok- 
lahoma, might be justified. 

“59. That a further investigation 
of the Lone Star Gas Corporation, the 
Lone Star Gas Company, and the 
Community Natural Gas Company, 
and the relationship existing between 
and among these concerns, may well 
justify an additional adjustment 
downward of the rates charged by the 
Community Natural Gas Company, 
for gas delivered to consumers at the 
burner-tip, in the cities and towns 
served by the Community Natural Gas 
Company, within the state of Okla- 
homa, in addition to the reduction of 
10 cents per thousand cubic feet in 
the burner tip rate, resulting from a 
reduction of 10 cents per thousand 
cubic feet in the amount paid by the 
Community Natural Gas Company. 


“60. That further consideration of 
the distribution properties of the Com- 
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munity Natural Gas Company may. 


justify a further reduction in the rate 
charged by the Community Natural 
Gas Company for natural gas at the 
burner'tip. . . .” 

In the briefs filed by the Commis- 
sion and in its statements to the court 
in oral argument on the former ap- 
peal, we were told that from investi- 
gations of documentary evidence ob- 
tained from Community, it was 
thought that an investigation of the 
management services rendered Com- 
munity by the holding company would 
disclose abuses of the relationship and 
furnish evidence to support orders 
regulating the amount of such charges 
as proper items of expense for Com- 
munity to set up on its books. The 


obstinacy of holding company in re- 
fusing the Commission access to its 
books and records lent strength to the 
supposition which the Commission 


then entertained. We approved the 
Commission’s position, and justified 
the legality of its demand for access 
to those books and records. At that 
time the issue of the Commission’s 
power in that respect was new in Ok- 
lahoma, and pending the former ap- 
peal in this court the Supreme Court 
of the United States held that foreign 
corporations situated as holding com- 
pany in this case must grant access to 
Public Service Commissions to its 
books and records as a part of the 
investigation of the rates to be 
charged by affiliated companies. See 
Kansas State Corp. Commission v. 
Wichita Gas Co. (1934) 290 U. S. 
561, 78 L. ed. 500, 1 P.U.R.(N.S.) 
433, 54S. Ct. 321. This set the ques- 
tion at rest, and we so said in our opin- 
ion. 

As stated hereinbefore, when the 
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cause was remanded to the Commis. 
sion, the companies appeared and of. 
fered access to such books and ree. 
ords in order that the Commission 
might pursue its investigation. The 
Commission’s Order No. 2591 go 
states. In its orders now under con- 
sideration the Commission recites that 
it investigated such books and records, 
In this order it recites that no new 
oral testimony has been received since 
the hearings prior to the former ap- 
peal. No mention is made of what 
the books and records of holding com- 
pany disclosed with regard to the 
abuses of the so-called management 
services. That part of the case is dis- 
posed of with the statement that no 
further investigation is necessary be- 
cause of the orders being entered as 
to Community. To us this appears 
simply to be an evasion of the issue 
presented. In view of the directions 
of our order of remand, and in view 
of the prominent part that issue 
played in the former appeal, to now 
ignore it in this state of the cause is to 
change fronts. 

We gave our approval to its theory 
and actions as steps in a legislative act, 
but we cannot now, on legal or equi- 
table principles, approve a permanent 
rate order which ignores the issue. 
The evidence which the Commission 
procured from those books and rec- 
ords either sustained or disproved its 
supposition, and such evidence, what- 
ever it is, must have consideration in 
any rate established by the Commis- 
sion. The good faith which the state 
of Oklahoma owes parties in these 
hearings requires such. 

The disposition of the appeal which 
we now make is taken in consideration 
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of the various aspects of the cause 
discussed hereinbefore. 

In all of this we intend to, and do 
act in a judicial capacity as distin- 
guished from a legislative capacity. 
We recognize and adhere to the law 
announced in the Ginners’ Case, su- 
pra. We have examined the record 
to see whether Community has had a 
hearing consonant with legal processes 
and in keeping with its constitutional 
rights, and whether the evidence sup- 
ports the findings. The courts in af- 
fording a judicial review of rate or- 
ders in respect of constitutional rights 
must exercise an independent judg- 
ment upon the weight of the evidence, 
but this does not prevent resort to nor 
reliance upon the findings of fact, and 
the sifting and classification of evi- 
dence by an informed and competent 
legislative agency. St. Joseph Stock 
Yards Co. v. United States (1936) 
298 U. S. 38, 80 L. ed. 1033, 14 
P.U.R.(N.S.) 397, 56 S. Ct. 720. 
The Constitution of Oklahoma, Art. 
9, § 22, requires that on notice of ap- 
peal from rate orders the Commission 
shall prepare findings of fact and as- 
sign reasons for its actions. This 
has become a recognized procedure in 
Oklahoma, and its necessity has been 
established. Atchison, T. & S. F. R. 
Co. v. State, 47 Okla. 645, P.U.R. 
I915E, 265, 150 Pac. 108. The Com- 
mission made no findings as to Com- 
munity in Order No. 6201, and in the 
present order adopts the findings of 
No. 6201 as applicable to Community. 
Obviously, since they relate almost 
entirely to Lone Star, they cannot be 
pertinent to Community’s rate base, 
except in an incidental manner. 

The orders of the Commission: 
(1) Transforming the temporary 
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rate into a permanent rate is vacated ; 
(2) dismissing the applications for a 
reduction of rate, and striking Com- 
munity’s application for an increase 
in rates and docketing it as another 
cause is vacated; and (3) rendering 
judgment against Community for 
$168,901.14, with interest, is vacated. 
Since these orders were erroneous, the 
status of the cause is unchanged, and 
the Commission is directed to proceed 
with the hearing on the various ap- 
plications and to establish a perma- 
nent rate for Community. 


Phelps, Corn, and Gibson, JJ., con- 
cur; Osborn, C. J., concurs in con- 
clusion, but dissents in part; Hurst 
and Davison, JJ., concur in result; 
Riley and Welch, JJ., dissent. 


Oszorn, Chief Justice (dissenting 
in part, but concurring in conclusion) : 

On July 10, 1934, this court handed 
down an opinion relating to a com- 
panion order in this rate-making pro- 
ceeding. Lone Star Gas Co. v. Cor- 
poration Commission (1934) 170 
Okla. 292, 7 P.U.R.(N.S.) 490, 39 
P. (2d) 547. At that time I filed a 
dissenting opinion in which I pointed 
out the fatal defect of said proceed- 
ing in the jurisdiction of the Commis- 
sion to make a valid rate order. It 
would serve no useful purpose to re- 
iterate the matters discussed therein. 

However, the power of the Corpo- 
ration Commission to fix the rates of 
public utilities is found in the applic- 
able provisions of the Constitution 
and statutes enacted pursuant thereto. 
By § 22 of Art. 9 of the Constitution, 
it is provided that the Corporation 
Commission shall take evidence and 
shall make a finding of facts predicat- 
ed thereon, which finding of facts 
22 P.U.R.(N.S.) 
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must justify the legislative order fix- 
ing the rates so made. This finding, 
as declared by the Constitution, is to 
be taken by this court as “prima facie 
just, reasonable, and correct.” At the 
time of the previous order, no such 
finding of facts had been made as to 
the Community Natural Gas Com- 
pany. At the time of the making of 
the order on appeal here, the Cor- 
poration Commission made no such 
finding of facts, nor had it thereto- 
fore made any such finding of facts 
as to the Community Natural Gas 
Company, the company affected by 
the order. In the absence of such find- 
ing of facts, the Corporation Com- 
mission was wholly without authority 
or jurisdiction, legislatively, to fix 
such rate, and to sustain such order of 


the Corporation Commission would be 
clearly and manifestly erroneous. 

We have many times said that the 
Corporation Commission must act 
strictly in conformity to the provi- 
sions of the Constitution, and unless 
it does so its action is clearly errone- 
ous. No power exists in this court to 
waive such constitutional requirement. 
The people have a right to expect the 
Corporation Commission to so act, 
and it is most unfortunate that relief 
to the people can be delayed or thwart- 
ed by a failure to follow the plain, 
simple, mandatory requirements of the 
Constitution. 

I concur in the conclusion of the 
majority opinion, but dissent as to 
much of the reasoning contained in 
said opinion. 





CALIFORNIA RAILROAD COMMISSION 


Re Pacific Gas & Electric Company 


[Decision No. 30345, Application No. 20992.] 


Certificates of convenience and necessity, § 73 — Exercise of rights — Extent 
of authority. 

1. The exercise of franchise rights should be authorized as to territory 
now served by an electric utility and as to extensions made in the normal 
course of business as contemplated by § 50(a) of the Public Utilities Act, 
on an application for a certificate of public convenience and necessity to 
exercise rights granted by a franchise which covers an entire county when 
the utility does not serve throughout the entire county; the Commission 
cannot foretell future conditions or make a finding now that public con- 
venience and necessity require the exercise of such franchise in its entirety, 
p. 528. 


Monopoly and competition, § 2 — Authority to exercise franchise rights — Pro- 
tection of existing utilities. 

2. Existing utilities should be protected as to territory now being served 

by them and also as to extensions made in the normal course of business, 

and an applicant for a certificate of public convenience and necessity to 

exercise rights granted by a franchise which covers an entire county should 

not be authorized to exercise such franchise rights as to such territory of 
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RE PACIFIC GAS & ELECTRIC CO. 
extensions, but the Commission reserves the right to adjudicate disputes 
as to competitive territory in appropriate future proceedings, p. 528. 
[November 22, 1937.] 
J. eprapeger: by a gas and electric utility company for author- 


ity to exercise certain franchise rights; certificate granted 
in modified form. 


APPEARANCES: R. W. DuVal, for 
applicant; R. C. Bragg and Frank E. 
Powers, for Vallejo Electric Light and 
Power Company. 


WAKEFIELD, Commissioner: Pa- 
cific Gas and Electric Company re- 
quests a certificate of public conven- 
ience and necessity under § 50(b) of 
the Public Utilities Act authorizing 
the exercise of the rights and privileges 
granted to it by Ordinance No. 153 of 
the board of supervisors of the county 
of Solano adopted on August 3, 1936, 
a copy of which is attached as Exhib- 
it“A” to the application. Public hear- 


ing was had at San Francisco, Cali- 


fornia, on April 28, 1937. No one 
appeared to protest the granting of the 
application. 

It appears from the record that for 
more than thirty-five years last past, 
applicant or its predecessors in inter- 
est have been rendering electric serv- 
ice in the county of Solano, and have 
used the public highways therein un- 
der and pursuant to the following fran- 
chises : 


Ordinance 
No. Adopted Expiring Grantee 


45 July 16,1900 July 16,1950 Bay Counties 
Power Co. 

71 June 3,1907 June 3,1957 E.D.N. Lehe 
79 June 3,1912 June 3,1962 Great West- 
ern Pwr. Co. 


Applicant now renders electric serv- 
ice in a large portion of the county of 
Solano but is not rendering such serv- 
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ice in a minor portion thereof. Serv- 
ice of a like character is now being 
rendered by Vallejo Electric Light 
and Power Company in the city of 
Vallejo and in certain territory im- 
mediately adjacent to said city. 

It is of record that applicant applied 
to the board of supervisors of the 
county of Solano for the franchise 
granted by Ordinance No. 153 prima- 
rily to enable applicant to continue to 
qualify its first and refunding mort- 
gage bonds and legal investments for 
savings banks and trust funds in as 
many states as possible. Applicant 
has outstanding $267,153,000 of first 
and refunding mortgage bonds. The 
most recent issue of such bonds ma- 
tures on June 1, 1966. The bonds are 
now qualified as legal investments in 
savings banks and trust funds in the 
state of New York and some other 
states. The law of the state of New 
York, it is said, permits investments 
by savings banks in bonds of gas and 
electric corporations provided, among 
other things, that “such corporations 
shall have all franchises necessary to 
operate in territory in which at least 
75 per centum of its gross income is 
earned, which franchises shall either 
be indeterminate permits or agree- 
ments with, or subject to the jurisdic- 
tion of a Public Service Commission 
or other duly constituted regulatory 
body, or shall extend at least five years 
beyond the maturity of such bonds.” 
22 P.U.R.(N.S.) 
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The laws of some other states are 
somewhat similar. The franchise re- 
ferred to herein is essential to meet 
such statutory requirements. 

Applicant has stipulated that it, its 
successors, or assigns, will never claim 
before the Railroad Commission or 
any court or public body, any value for 
said franchise in excess of the actual 
cost thereof, which is $347.13 exclu- 
sive of the fee of $50 for the filing of 
the present application. 

[1, 2] It should be noted this is an 
application under § 50(b) of the Pub- 
lic Utilities Act for a certificate of pub- 
lic convenience and necessity to exer- 
cise rights granted by a franchise 
which covers the entire county. Ap- 
plicant does not now serve throughout 
the whole county. The franchise is for 
a term of fifty years. The Commis- 
sion cannot foretell future conditions 
or make a finding now that public con- 
venience and necessity require the exer- 
cise of such franchise in its entirety. 
However, the exercise of such rights 
should be authorized as to territory 
now served by applicant and as to ex- 
tensions made in the normal course of 
business as contemplated by § 50(a) 
of the Public Utilities Act. In this 
proceeding consideration must also be 


given to the fact that at the present’ 


time Vallejo Electric Light and Power 
Company renders electric service with- 
in the county. Existing utilities 
should be protected as to territory now 
being served by them and also as to ex- 
tensions made in the normal course of 
business, and applicant should not be 
authorized to exercise franchise rights 
as to such territory or extensions. 
Should the situation arise in the fu- 


ture where more than one utility de. 
sires to enter into the same locality or 
territory, the Commission reserves 
the rights to adjudicate such dispute 
upon the facts disclosed in an appro. 
priate proceeding and to modify the 
present order or to make such order 
prescribing the terms and conditions 
under which service may be rendered 
as may be warranted by the record in 
such future proceeding. 


ORDER 


It is found as a fact that public con- 
venience and necessity require, and 
Pacific Gas and Electric Company is 
hereby granted a certificate to exercise 
the rights and privileges granted to it 
by Ordinance No. 153 of the board of 
supervisors of the county of Solano, 
as to the territory now being served 
by it and as to extensions to its exist- 
ing system made in the normal course 
of business as contemplated by § 50 
(a) of the Public Utilities Act provid- 
ed, that the rights and privileges 
granted by such franchise shall not 
be exercised in territory served by the 
existing system of Vallejo Electric 
Light and Power Company nor from 
future extensions thereof made in the 
normal course of business as contem- 
plated by § 50(a) of the Public Utili- 
ties Act and provided further that De- 
cision No. 4438 dated July 3, 1917, in 
Application No. 2945 and Decision 
No. 10700 dated July 12, 1922, in 
Case No. 1643 (P.U.R.1923A, 1) of 
this Commission shall in no way be 
affected by this order and shall remain 
in full force and effect. 

This order shall be effective immedi- 
ately. 
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ACCEPTANCE! 


gineering executives purchase equipment on demonstrated performance. That 
kan Soot Blowers are on the preferred list of engineers who buy because 
demonstrated lowest maintenance sound engineering and the ruggedest con- 
ction ever built into Soot Blowers, is evidenced by the following partial list 
representative contracts installed or sold in 1937. 





Allis Chalmers Co. .........-- West Allis, Wis. MacSim Bar Paper Co. .......... Otsego, Mich. 
Ames, City of Ames, lowa Mendocino State Hospital ....Mendocino, Calif. 
Atlantic Refining Co. ...........- Atreco, Texas Metropolitan Edison Co. ........... Reading, Pa. 
Baltimore Transit Co. ........... Baltimore, Md. Municipal Power Plant 

Bethlehem Steel Co. ....... Sparrows Point, Md. N. Y. State Electric & Gas Co.... 

Chain Belt Company Milwaukee, Wis. Ohio Power Co. 

Columbia Enameling & Stamping Co., Terre Haute, Ind. Pennsylvania Electric Co. 

Container Corporation Carthage, Ind. Ralston Purina Company 

Continental Diamond Fibre Co. ....Newark, N. J. Republic Oil & Refining Co. ....Texas City, Texas 
Crosley Radio Corporation Cincinnati, Ohio Republic Steel Co. ...........000. 

Eldora Gold Mines Port Hope, Ontario Rochester & Pittsburgh Coal Co..... 

Eigin, Joliet & Eastern R. R. Co .  Schervier Hospital 

Formica Insulating Co. .......... Cincinnati, Ohio Sherwood Refining Co. 

Globe Steel Tubes Co. ......... Milwaukee, Wis. Sloan Blabon Co. ............ Philadelphia, Pa. 
Hamilton Coke & Iron Co. ....... Hamilton, Ohio A. E. Staley Mfg. Co. ......-.+0++ Decatur, Ili. 
Helwig Silk Dyeing Co. ....... Philadelphia, Pa. Thilmany Pulp & Paper Co. ...... Kaukauna, Wis. 
Hudepoh! Brewing Co. ......... Cincinnati, Ohio Tide Water Power Co. ...... Wilmington, N. C. 
= Ar pe Socieda Pe ge te Timken Roller Bearing Co. ....... Columbus, Ohio 
gukau Sugar Co. ..........:- jonolulu, Hawa 

Kendall Refining Co. ..........0-. Bradford, Pa. mega Pca Wee =: bere etter 
Keystone Public Service Co. ........ Oil City, Pa. Poy 

Latonia Refining Co. ........sceee: Latonia, Ky. Vacuum Oil Co. 

Lehigh Portland Cement Co. ...... Oglesby, tli, Village of Hinsdale 

McAndrews & Forbes Camden, N. J. Washington Gas Light Co. 

M Street Heating Plant Washington, D. C. Westinghouse Elec. & Mfg. Co...Mansfield, Ohio 





ean Soot Blower Corporation does not of service, making unnecessary frequent ser- 
id down to a price. Vulcan builds into their vicing—and when service is required, skilled 
ipment thirty-three years of experience; field engineers on their rounds, offer it gladly 
It by highly skilled engineering and plant to maintain your Vulcan equipment in top con- 
onnel of long service, using the highest dition. Just ask the Vulcan Sales or Field En- 
¢ material that hard exacting service has gineer WHY Vulcan build into their equip- 
onstrated is the most practical for its ment the most rugged, trouble free, lowest 
pose, The result is trouble free, long years maintenance you can buy. 


VULCAN SOOT BLOWER CORP., Du Bois, Penna. 
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Utility Advertisers Offered Cash 
Prizes by A.G.A.E.M. 


DVERTISING managers of gas utilities and 
combination companies operating in the 
United States and Canada whose local adver- 
tising activities best tie-in with the current 
national advertising campaign of the American 
Gas Association, will be awarded substantial 
cash prizes in a contest sponsored by the 
Association of Gas Appliance and Equipment 
Manufacturers. This competition, which 
opened officially March 1st and will close at 
midnight on December 31st, was announced 
by Merrill N. Davis, president of the Asso- 
ciation and executive vice-president of the 
S. R. Dresser Manufacturing Company, of 
Bradford, Pa. 

The contest was created as a means of 
stimulating greater interest on the part of 
local companies in the American Gas Asso- 
ciation’s national advertising campaign, and 
to induce these companies to tie-in more 
closely with it. The objective of the gas indus- 
try’s national advertising program which is 
being conducted under the direction of the 
American Gas Association’s advertising com- 
mittee, of which T. J. Strickler is chairman, 
is the “promotion of gas as a modern fuel 
for domestic, commercial and industrial pur- 
poses.” Consumer, trade and professional 
magazines with a combined circulation of 
about 18,500,000 are carrying this national ad- 
vertising. 

Rules prepared by the contest committee, 
of which F. E. Sellman of New York, treas- 
urer of the Association of Gas Appliance and 
Equipment Manufacturers, is chairman, pro- 
vide that all forms of local advertising such 
as newspaper copy, window displays, direct 
mail and other promotional literature, radio, 
magazine space, and car-cards and outdoor 
billboard advertising are eligible for entry in 
the competition. 


Westinghouse Reports Progress 


HE Westinghouse Electric & Manufactur- 

ing Company had one of its best years in 
1937, despite widely varying business activity, 
declared A. W. Robertson, chairman, in the 
annual report to stockholders. 

Orders entered, sales billed and net income 
were all above 1936. The company carried 
into 1938 unfilled orders approximately 24 per 
cent greater than a year ago. 

Orders received amounted to $229,540,061 ; 
an increase of 25 per cent over 1936 and second 
only to the record of $240,220,555 orders re- 
ceived for the year 1929, 

Sales billed, which were also slightly less 
than in 1929, totaled $206,348,307, an increase 
of 33 per cent over 1936. 
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Unfilled orders at the end of the year 
amounted to $60,298,087, compared with $48. 
490,919 at December 31, 1936. 

In 1937, in view of excellent earnings for 
the year and in recognition of the codperation 
and interest of the employes, a special pay. 
ment of $745,099 to 51,181 employes was made 


Anniversary Year of 1936. 


Elliott Produces Automatic 
Self-Cleaning Strainer 


HE Elliott Company, Jeannette, Pa, 
nounces the Elliott Type K Self-Cleaning 


Type K Motor-Operated Self-Cleaning 
Strainer ; 


Strainer. A detailed description of the 
strainer is given in Bulletin A-8 recent 
issued by the company. s 

The self-cleaning strainer is applicable an 
preferable where a relatively large quantity 0 
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PUBLIC # PULSE 


4 


* ROBERTSHAW 


[hermal Eye OVEN - HEAT-CONTROL 


REG, V.8, PAT. OFF, 


Smart merchandising men who “feel out” the public's 
taste know that women want their new ranges to be 
equipped with Robertshaw Oven-Heat-Control. That's 
why, in retail ads, these men feature ROBERTSHAW — 
picture ROBERTSHAW — headline ROBERTSHAW. 
The clippings shown on this page show only a very few 
of the hundreds of retail store ads that play up the name. 
If you manufacture gas ranges 
—remember how retail stores 
spotlight the Robertshaw-equip- 
ped product. If you sell gas 
ranges remember that the name 
ROBERTSHAW in your ads helps 
close many a sale. 
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fine dirt, sand, etc., is to be removed from wa- 
ter which already has passed through a travel- 
ing ‘screen or conventional twin or single 
strainer. Under such conditions a_ twin 
strainer is not practical, due to the enormous 
basket area which would be required to prevent 
almost continuous changing and cleaning of 
the baskets. The self-cleaning strainer will de- 
liver a continuous flow of clean water under 
these conditions with no more attention than 
is required by a motor-driven centrifugal 
pump. 


“Self-Priming” Pumps 


TE Deming Company of Salem, Ohio, 
has perfected a new line of completely 
automatic “self-priming” centrifugal pumps. 
The new pumps are an addition to Deming’s 
standard line of centrifugal pumps. 

One noteworthy feature of the new pumps 
is rapid and positive priming, which is ac- 
complished without the use of tanks, built-in 


Portable “Self-Priming” Centrifugal Pump 


strainers, hand operated controls or other 
mechanisms. There is nothing to clog or in- 
terfere with the free flow of water. Every 
priming operation is completely automatic and 
dependable with positive automatic shut-off 
for recirculating the water. 

The new Deming “self-priming” cen- 
trifugal pumps are available in electric motor 
and belt driven units as well as gasoline en- 
gine drives. Both stationary and portable units 
are included in the line. The electric motor 
and belt driven units cover a range of 16 
capacities from 10 to 300 gallons per minute. 

Complete details about the new line of Dem- 
ing “self-priming” centrifugal pumps are in- 
cluded with performance tables in Bulletin 
No. 3000. Copies of this new bulletin are 
available upon request from The Deming 
Company, Salem, Ohio. 
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Unit Air Conditioner 


FP Sgeveimy-ed new type of unit air condi. 
tioner for residential, office, hotel, hos- 
pital and similar uses is announced by Gep- 
eral Motors’ Delco-Frigidaire Conditioning 
Division. 

The new room conditioner is the first air 
conditioning equipment to incorporate the 
hermetically sealed, long-life, low-operating 
cost meter-miser which does away with belts, 
pulleys, stuffing boxes, connecting rods and 
oil pumps, according to the announcement, 

As advanced in design as it is in mechanical 
principle, the new unit looks much like a con- 
sole radio cabinet of extraordinarily compact 
size. It has finger-tip dial control, and cools, 
dehumidifies, cleans, circulates the air and 
provides year ’round ventilation. It is port- 
able and requires no plumbing and no elec- 
trical or other installation work except the 
connecting of the a circuit and the fit- 
ting of an adjustable window section. It is 
priced at $399.50 completely installed. 


Describes Splicing Method 


Aon issued by The National Tele- 
phone Supply Company, 5100 Superior 
Ave., Cleveland, Ohio, describes a new and 
better way to splice aluminum cable steel re- 
inforced by using national Nicopress sleeves 
and special No. 51 Nicopress Tool. 

The use of these products, the manufacturer 
claims, saves time and expense and assures 
strong, tight joints that are moisture proof. 

The bulletin illustrates and describes this 
method of splicing aluminum steel cable rein- 
forced. Prices and samples may be obtained 
from the manufacturer. 


“Rustnaught” Paint Coating 


USTNAUGHT, a paint coating for all iron, 
R steel and other metal surfaces requiring 
protection against rust and electrolysis, is the 
subject of a booklet issued by The Billings- 
Chapin Company, Cleveland, Ohio. Specifica- 
tions for use of Rustnaught are given, to 
gether with a list of a few prominent users of 
this product which includes a number of pub- 
lic utility companies. 


Fixture Group Organized 


Bee: National Lighting Fixture Guild was 
recently organized at a meeting of fixtur 
dealers and jobkers in New York City. 

The objectives of the Guild include, among 
other things, public education on the indispen- 
sability of adequate outlets to assure efficient 
lighting, and the decorative values of prop 
erly designed fixtures plus a program to 
crease the demand for ceiling fixtures 
wall brackets. Steps will be taken to ¢ 
the codperation of the public, archit 
builders and decorators to include in bul 
ing estimates suitable appropriations for out 
let and fixture installations to assure corres 
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Assuredly an uncomfortable position, but one in which many util- 

ities find themselves; faced with mounting operating costs on one 

hand, and, on the other, the insistent demand that present effi- 
“ele- cient, comprehensive service be maintained, and extended, at 
rior lower rates. 


One unfailing way to reduce costs is to safeguard earnings at 
your most vulnerable point, by completely eliminating losses 
ures caused by current diversion. This can be accomplished immedi- 





” ately and permanently through the use of CB new sequence serv- 
ein ice entrance equipment to prevent the staggering, needless losses 
ined caused by tampering and diversion. 


Scores of thousands of CB meter enclosures are annually saving 


y : their slight cost many times over, not only through prevention 
‘ail of current diversion, but through the time and labor economies 
iring they effect in installation. 

5 the 

ings- 

fica SERVICE ENTRANCE EQUIPMENT 
rs of : by Corcoran-Brown includes the widely used weather-proof, 


tamper-proof CB 14 meter enclosure in aluminum (illustrated) 
and drawn steel for indoor and outdoor use; meter test devices; 


| | | meter service and entrance switches; range and water heater 
: / switches; meter cabinets; special equipment for specific require- 
pos ee ments and other products. Complete data on CB equipment are 
found in Bulletins 57, 58, 60 and 61. Send for copies today. 
= 
icient 


Electrical Department 
we ORCORAN-BROWN LAMP DIVISION 


ul THE ELECTRIC AUTO-LITE COMPANY 
1900 Spring Grove Avenue Cincinnati, Ohio 
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indoor lighting. A broad-gauged program is 
contemplated on the creation of more sale- 
able fixture designs from the standpoints of 
lighting, styles and decorative values. Deter- 
mined effort will also be made to eliminate 
varied trade practices that have proved harm- 
ful to the industry. 

Tentative lines of activity were outlined 
for eight standing committees on Membership, 
Publicity, Manufacturers, Architects, Utilities, 
Education, and Ethics. 

George E. Henry has been appointed busi- 
ness secretary of the group, with headquar- 
ters in International Building, 630 Fifth 
Avenue, New York City. 

The following officers were elected for the 
current year: President, A. L. Oppenheimer, 
Enterprise Electric Lighting Fixtures, Inc., 
Cleveland; Vice President, John Donovan, 
Service Electric Manufacturing Co., Boston; 
Vice President, Harold B. Carpenter, Whiffen 
Electric Co., White Plains, N. Y.; Secretary, 
W. Henry Dowdy, Dowdy Electric Co., Roan- 
oke, Va.; Treasurer, Morris Sklar, Morris 
Sklar Company, Philadelphia. Annual dues 
were voted at $25 per membership by the 35 
dealers and jobbers present, initiation fee be- 
ing waived for the time being. 


Non-Rusting Guy Strand 


Pig eps non-rusting guy strand is the 
subject of a recent bulletin issued by The 
Copperweld Steel Company, Glassport, Pa. 
The bulletin suggests a “rust survey” of utility 
company lines, pointing out that rust is often 
at work in the most unexpected places and 
mentions, for example, rural areas near indus- 
trial centers which are often exposed to severe 
but unsuspected rusting attacks. 

A table of physical properties of high 
strength and extra high strength Copperweld 
guy strand is given in the bulletin. Facts about 
the cost of non-rusting construction with Cop- 
perweld strand will be sent upon request to 
the manufacturer. 


New Pressure Lubricator 


O N bearings, gears and other moving parts 
of machinery where oil is needed, the 
Acco-Morrow pressure lubricator, recently an- 
nounced by the American Chain & Cable Com- 
pany, Inc., solves a perplexing and costly 
industrial problem by supplying lubrication at 
pressure up to 1000 pounds. 

Such pressure lubrication flushes out grit 
and dirt from a machine and at the same 
time forces oil into bearings. 


Dodge Appoints Purves 


W J. O’NEIL, vice-president and general 
e manager of the Dodge Division of 
the Chrysler Corporation, has announced the 
appointment of W. M. Purves as general sales 
manager, succeeding A. vanDerZee, recently 
appointed a vice-president of the corporation. 
Mr. Purves came up through the sales ranks 
of Dodge before purchase by Chrysler, 
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New Telephone Device Uses 
Malleable Iron 


A device designed to eliminate the tele. 
phone pole and overhead transmission 
of wires and cables has been developed by 
the Northern Iowa Telephone Company, 


« o -. 
ibs ae 2 a. . 


Malleable Iron Standard for Telephone 
Device 


Cresco, Iowa, and experimental installations 
are said to have revealed several worth while 
advantages. 

The unit consists of a malleable iron stand- 
ard to which panel boards are attached, a 
malleable iron base which is fastened to a 
concrete foundation, and a protecting cylindri- 
cal cover. The cable enters the container from 
conduits or covered trenches, and the cable 
ends are attached to the insulator panel. From 
the panels individual or group cables are 
taken underground to residences or business 
buildings. 


sooo-Volt Indoor Transformer 


Gus accuracy, higher insulating qual’ 
ities, and finer construction are features 
claimed for the new type Phan 5000-volt 
indoor current transformer developed by the 
General Electric Comme The new product 
replaces the WF-12 in the company’s trams) 
former line. 3 i 
Use of a newly developed high-permeabilty 
steel and the patented Wilson scheme of cot 
pensation in the JW-1, combined with ch 
manufacturing control, and narrower tt 
limits, make for greater uniformity in the 
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TRANSFORMERS 


..one of many 
reasons for 
Pennsylvania 
reliability 


Every step in fabrication 
is characterized by pains- 
taking workmanship and 
careful supervision. Design, 
construction, inspection and 
tests are all conducted in 
our own plant, resulting in 
the co-ordination of every 
detail, and in the assurance 
of reliability in every trans- 
former. Write for Bulle- 
tin 340. 


Heavy secondary leads electro-brazed directly to heavy copper bars a 
process which results in a joint as reliable as the copper itself. ‘is 
operation, being practically instantaneous, prevents conducting of heat 
from joint to interior of winding. 


Write for your copy 
of Bulletin 340 





TRANSFORMER CO. 


170le-ISLAND AVENUE, n 
PITTSBURGH ¢ PENNA. 
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new transformer. Ratio and phase-angle 
errors are reduced to a point where they may 
be disregarded for even the highest grade of 
metering. Accuracy of the new JW-1 con- 
forms to the highest NEMA rating of 2X, 
2Y, and 2Z at 60 cycles. 


New Vertical Sliding Door 


gamma has just been made by the 
Kinnear Manufacturing Company of 
Columbus, Ohio, of a new, heavy-duty, all- 
steel door that is economically priced and 
suited for industrial or commercial appli- 
cation. It is known as a “Vertical Sliding All- 
steel Rol-Top Door.” 

The door proper is made of heavy steel 
sections, rolled from copper-bearing steel 


ia 


Vertical All-Steel Door 


that has been galvanized by the hot dip proc- 
ess. Though remarkably strong, they are 
given additional rigidity by the application of 
steel reinforcing plates at all points where 
hardware is applied. 

The ends of these sections are provided 
with especially designed, hardened steel, ball- 
bearing rollers that travel in steel track that 
are applied to the jamb and extend vertically 
along the wall. At the top of these vertical 
tracks is placed a torsion spring counter- 
balance, composed of an oil-tempered helical 
spring, operating around a solid steel shaft. 
The door proper is connected to this counter- 
balance mechanism by heavy plow steel cable, 
which operates over drums at the end of the 
counterbalance shaft. 

Locking is accomplished by a cylinder lock, 
operating in conjunction with lock bars that 
engage in slots in the steel track. 

esides the obvious operating convenience, 
and economy of space this door provides, it 
is remarkably resistant to weather, abuse and 
fire. It is also vermin-proof and will not 
warp, pull apart or sag. It is also built in any 
practical size and may have any number of 
sections arranged for sash. 
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General Electric Publishes 
Instrument Brochure 


CCNY BEN You Can Measure,” a 32+ 
brochure recently published by ¢ 
General Electric Co., tells in brief the 
tributions of General Electric engineers 
scientists to the important art of mea 
ment. This attractive, beautifully printed 
lication describes in pictures and in word 
the story of how instruments are desi 
constructed and tested in the “headq 

for electrical measurement.” 

Every development in electricity has grown 
out of experiments in which instruments 
played a major part. The incandescent lamp, 
the electric motor, electric household appli- 
ances, radio—none of these commonplaces of 
modern living would have been possible with- 
out the imposing array of ingenious, sensitive, 
accurate measuring devices engineers have 
perfected, 

Since measurement, in its final form, de. 
pends upon comparison with some carefully 
chosen standard, a section of the booklet is 
given over to a description of the company’s 
standards of voltage, resistance, time, and 
temperature. 


Cable Insulating Compound 


A* oil-resistant filler compound that will 
flow at the usual cable-line operati 
temperatures, and that is adequately fluid 
the recommended pouring temperatur 
recently been developed by the General Elec 
tric Company. 4 
This material, No. 1332, is particularly 
suited to use in cable joints and terminals re- 
quiring a “solid” filler which must remain 
stable, physically and electrically, when in con- 
tact with insulating oils. By virtue of its oil- 
resisting qualities, this compound will retain 
its low dielectric power-factor characteristic 
and its physical permanence even under i 
tions that prove harmful to other compounds, 


New Line of Electrodes 


COMPLETE line of shielded-arc weldi 

electrodes—claimed by the manufacture 
to be quieter in operation, faster in weldi 
time, produce finer bead appearance, and have 
greater adaptability per rod—is offered by 
The McKay Company, Pittsburgh, Pa. 

The makers state that, while the new elec- 
trodes are of an improved type, no changes 
in customary operating practice are requi 

In accounting for their ability to. produce 
a line of “precision” electrodes of higher ef- 
ficiency, the company gives three reasons: 

(i) A new plant at York, Pa., equipped 
with newly designed machinery: 

(2) Scientific ig yr soveame of the elec 
trodes by a group of factory experts: 

(3) Supplemental work of an outstand 
ing, independent research organization. — 

A folder describing the line of electrode 
may be obtained by writing the Pittsbut 
office of The McKay Company. 
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Goose LLET 


HANDIPAK 


THE WORLD'S FINEST 


“by 


telephone switchboard, or 
lesk, the Handipak will 
found indispensable. 


’ ya 


& 
h. A 


ST © 
& 


writing a delivery ticket 
a getting a receipt, the 
ndipak saves time and 
ts complete control over 
uance of tools, materials, 


pplies, parts. 


PORTABLE 
REGISTER 


ities. This efficient, light weight, portable register goes 

where business goes and makes records on the spot! It 
is indispensable in tool cribs to record, in multiple copies, the 
delivery and return of tools; in the stockroom for the issuance 
of parts and supplies; in the garage for the delivery of gas, 
oil and service; at the order desk and the telephone switch- 
board; executives use the Handipak for writing personal 
memoranda—wherever multiple copies of any record must 
be written. The Handipak is made in seven sizes for forms 
4-5/16"x5"; 4-5/16"x6-1/2"; 4-5/16"x8-1/2"; 5-3/4"x6-1/2”; 
5-3/4"x8-1/2”; 8-1/2”x6-1/2"; 8-1/2”x8-1/2”. Easy to write on 
as a pad of paper. All forms kept in perfect alignment. A 
compartment is provided within the register for filing audit 
copies. 


EGRY SYSTEMS SERVICE DIVISION 


Without an equal in the industry, the Egry Systems Service 
Division will gladly assist in developing new systems, in de- 
signing new forms to meet special requirements; to suggest 
changes to make present systems more effective through the 
use of Egry equipment. The services of this division are 
available without cost or obligation. 


a ig are many uses for the Egry Handipak by Util- 


Egry service and sales are nation-wide. Consult classified telephone book for name of 
sales agent in your city or write to Dayton for information. Address Department F-512. 


[The EGRY REGISTER Company 
Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 
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vou can EXPECT MORE 
rrom A STANLEY 
FLECTRIC TOOL 


i 
es 
3 


MONEY SAVER 
FOR EQUIPMENT 
MAINTENANCE 


STANLEY No. 77 
ELECTRIC DISC SANDER 


Ideal for equipment repair and maintenance work, 
this 7” Stanley Disc Sander will handle the toughest 
cleaning or sanding job with ease and speed. Strong, 
sturdy construction, ball bearings throughout, insure 
trouble-free, long life. Compact — it gets into even 
the close places. Powered with Universal type motor 
for continuous, economical operation. A Stanley 


quality tool in every respect. 


ASK THE STANLEY DISTRIBUTOR FOR 
A DEMONSTRATION: OR WRITE TO US 
TODAY FOR DESCRIPTIVE CATALOG! 


STANLEY ELECTRIC TOOL DIVISION 
The Stanley Works 
134 Elm St., New Britain, Conn. 


STANLEY ELECTRIC TOOLS | * 


‘COST LESS PER YEAR 





Reif HI-PRESSUR 
contact INDOOR SWITCH 


Years of successful experience with 

Pressure contacts on outdoor equipmé 
has proven their advantage and effecti 
ness. ‘Their application to the T 
“HPS” Indoor disconnecting  swit 
shown above has resulted in much high 
efficiencies along with easier operatit 
Concentrated contact area under h 
pressure assures a clean metal to mé¢ 
contact at all times. 


All switch parts are non-ferrous, brush 
and lacquered for appearance. Note t 
all switches have double blade const 
tion for strength and rigidity. 











» 


RAILWAY& INDUSTRIAL | 


ENGINEERING C0. 
| GREENSBURG, PA. 
~ Sales offices in principal cities 
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LEY PULVERIZERS 


in Central Stations 





after plant in the Public Utility industry has swung to Riley 
lverizers . . . definitely establishing Riley as one of the leaders 


A few Public Utilities using Riley Pulverizers ... 


Union Electric Light & Power, Cahokia . . . Repeat Order 
Edison Electric Illuminating Co., Boston . . . Repeat Order 
Hartford Electric Light Co., Conn. .. . Repeat Order 
Potomac Electric Power Co., Washington, D. C. 
Oklahoma Gas & Electric Co. . . . Repeat Order 
Stamford Gas & Electric Co., Conn. 

City of Springfield, Tl. 

City of Tacoma, Wash. 

Savannah Electric Co., Georgia 

Dubuque Electric Co., Iowa 

Central Iowa Power & Light Co. 

Lynn Gas & Electric Co., Mass. 

Upper Michigan Power & Light Co, 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEV ELAND DETROIT TACOMA 
ST. Louis CINCINNATI HOUSTON CHICAGO ST. PAUL. KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 
DILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
ULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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B&W Type E Pulverizer—the outcome of the 
successful application of the ball-bearing grind- 
ing principle to well over 500 B&W Pulverizers 
since 1929. Its construction differs from that of 
Type B Pulverizers of comparable size mainly 
in the use of bottom drive and rotating bottom 
ring. Coal drops from the feeder into the grind- 


TRE BABCOCK & \ 
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ing zone—flows radially outward between 
heated grinding elements—fines picked up by 
the air stream as soon as formed and further 
dried by the heated air—classified in the pul- 
verizer—discharged through the top. 
Capacities—to 13 tons per hour. Other B& W 
Pulverizers for capacities up to 50 tons per hour. 
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0 
30" pow ex Power consumption of pulverizer and 


.es° fan as low as 9 kw-hr. per ton under 
standard conditions, with Pittsburgh 
seam coal pulverized to pass 65 per 
cent through 200 mesh. 

gro" 
ero 
OP \ifie Lubrication fully automatic. Greater 
e 
crn 


accessibility and ease of adjustment. 


* 
pois Initial installation operates at 83 


decibels at three feet, which in pul- 


Les 
verizers is very quiet operation. 
nce 
annen? 
Nhe cee Due to better material in grinding 
v 


balls, resulting in longer life for balls 


Re and grinding rings. 


—All these Service-Proved 
Features of the original Ball- 
Bearing Pulverizer. 


RELIABILITY 

Pulverizes coal of any grinda- 
bility or moisture. Delivers full 
capacity throughout life of 
grinding elements. Pulver- 
izer not damaged by tromp 
iron or pyrites. System pro- 
vides steady, controlled flow 
of coal from bin to burners. 
One point of control for pul- 
verizer, feeder, and fan. Fan 
handles clean air only—re- 
duces outage for repairs. 


EFFICIENT COMBUSTION 
Consistent high fineness of 
coal. Uniform mixture of 
coal and air to burners. 
Adaptable to full automatic 
control to maintain high aver- 
age efficiency. 

SAFETY 

Safe starting—from rich mix- 
ture provided by fuel storage 
in pulverizer. Puffs or flare 
backs minimized by steady 
flow of coal through system. 


AUTOMATIC CONTROL 
Automatic variation of coal 
feed according to air flow. 
Air flow, and accordingly the 
pulverizer, adaptable to avu- 
tomatic boiler control. 


THE BABCOCK & WILCOX COMPANY 


85 LIBERTY STREET 


NEW YORK, N. Y. 


WILCOX COMPANY 
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For bor cae Control Bus and All 


Stationary Services — 


OR more than forty years the unequalled d 

pendability, power and life of the Evxide 
Chloride Battery has made it the choice of tele. 
phone, power and railroad companies—not in this 
country alone but throughout the world. 5 


The Exide Chloride is but one of the great 
family of Exide Batteries that are designed for 
specific purposes. However it is the one battery” 
which, by reason of its unusual construction— 
and consequent superior performance—is most” 
strongly recommended by us to the utility com — 
panies for stationary service. 


Cc H L O R I D E We'll be glad to send you more complete dee 


tails about this exceptional battery on request, 
BATTE RIES or to help you solve any other battery problem. 


THE ELECTRIC STORAGE BATTERY COMPANY, Philadelphia 
The World’s Largest Manufacturers of Storage Batteries for Every Purpose 
Exide Batteries of Canada, Limited, Toronto 


The New 5 Heat 








Lf Calrod Unit 


¢ TOP SPEED + HALF SPEED « 
* QUARTER * THRIFT * WARM ° 


Here’s the fastest electric cooking unit—and 
the most flexible. “Warm” setting keeps food 
at warming temperature without drying out 
their goodness. Three speeds in between pro- 
vide economical heat for all intermediate =. 
ing operations. “Top Speed” brings amazingly 
The Larchmont fast cooking service. One Multi-Speed L&H 


L&H Electric—No. 8714A 
Tisided tae. Widen tebes: ‘alidn Calrod unit is furnished on most L&H Electric 
with automatic temperature Ranges. 
control. Multi-Speed Calrod 
unit. One piece top and back- 


guard. Beautiful white porce- / 
lain enamel finish. AA 110k al 


oe tl RPE MANN ELECTRIC RANGES 


Milwaukee, Wis. 
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is why you get quick, easy installation, 
onger life and greater safety with 


Jal SEAMLESS 
STEEL BOILER TUBES 


n boilers get the shut-down habit, Jones & 
hlin Seamless Steel Boiler Tubes will help 
yet them back on the job in a hurry. Jones & 
hlin Tubes roll in faster and then stay put. 
keep your boilers working efficiently and eco- 
ically because every length of Jones & Laughlin 
tr Tubes has built into it an extra margin of 
gth, safety and high ductility. 
he dependable strength and durability of J & L 
Ps mean that boilers equipped with them stay on 
ob longer and with fewer costly shut-downs. 
he next time you need boiler tubes, call your 
s & Laughlin Boiler Tube distributor. You will 
bes that are installed at a lower cost ... which 
longer... and you will get them just as quickly 
bu need them. 


ES & LAUGHLIN STEEL CORPORATION 


AMERICAN IROW ANDO STEEL Works 


PITTSBURGH. PENNSYLVANIA 
RS OF HIGH QUALITY IRON AND STEEL PRODUCTS SINCE 1850 
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J &L—ALWAYS MAKING FINER CARBON STEEL 
PRODUCTS FOR NEW AND BETTER USES 
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Which Merits. 
Your Approval 


N demonstrating a gas conver- 
I sion burner, you may not get 
very technical. If you do, it’s 
easy to show BARBER engineer- 
ing superiority, from supply line 
to thermostat. What the cus- 
tomer usually wants to know is 
the performance record of the 
burner—and there again BAR- 
BER stands alone. For economy 
and trouble free service, BAR- 
BER’S 20-year record is un- 
paralled. BARBER is the emblem 





BP. 


en 


* 


NO. 336-8 BARBER 
AUTOMATIC BURNER 


he lh Ga 


The “B” Model shown comes in 8 sizes for round grates | 
to 24” in diameter. Also a wide range of sizes for oblor 
grates. Patented BARBER Jets insure complete combustic 
with a “scrubbing” flame action on walls of firebox. No fr 
brick or refractory elements needed. Baltimore Safety Pil 
Listed in A. G. A. Directory of Approved Appliances, 


Ask for Catalog and Price List on Conversion Burners for Furnaces 


Boilers, Burner Units for Gas Appliances, and Gas Pressure Re 
We supply sales folders, at your request, for mailing to your 


THE BARBER, GAS SURIGIR, COMPANE 
BARBER 42°45 BURNER 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Ap 


of a responsible manufacturer, 
with installations running high 
into the thousands. BARBDR is 
recommended by leading Gas 
Companies. Remember that when 
you take on the responsibility of 
selling any conversion burner to 
the public. 





Public Utilities Fortnightly 





¥ The only magazine furnishing current 
and vital information on all subjects in- 
volving the financing, operation, and 
management of public utilities under gov- 


E review magazine of current opinion 
and news relating to public utilities. 
Conducted as an open forum for the 
frank discussion of both sides of contro- 
versial questions — economic, legal and 
financial; also gives trends in the present- 
day control of these companies—govern- 
mental competition — state and Federal 
regulation. 


ernmental regulation and competition. 


§ A magazine of unusual value and cur 
rent stimulation to all persons holding 
positions with, or having a financial in- 
interest in, public utilities. 


{ Issued every other Thursday—26 num- 
bers a year—annual subscription $15.00. 


Published by 
PUBLIC UTILITIES REPORTS, INC. - - 1038 Munsey Bidg., Washington, D. C. 
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Build for 
Growth 


1. alt. 
OVERH ~~} UNDERGROUND 


ra 


CRESCENT 


INSULATED 
WIRE AND CABLE 


For replacement or reinforcement of existing lines to 
take care of increasing loads, Crescent offers a com- 
plete line of Wires and Cables that anticipate every 
requirement. And a nation-wide engineering-sales 
organization is on call to assist you in planning fur- 
ther development of power transmission and distribu- 
tion. 








CONTROL CABLE RUBBER POWER CABLE 
DROP CABLE SERVICE ENTRANCE CABLE 
LEAD COVERED CABLE SIGNAL CABLE 
MAGNET WIRE VARNISHED CAMBRIC CABLE 
PARKWAY CABLE WEATHERPROOF WIRE 
All types of Building Wire and all kinds of Special Cables to meet A.S.T.M., A.R.A., 
1.P.C.E.A., N.E.M.A., and all Railroad, Government and Utility Companies’ Specifications. 
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WHO'S WHO 


IN THE 


U. S$. GOVERNMENT 
UTILITY PROGRAM 


A directory, with biographical data, of Federal officials and 
employees whose duties embrace utility regulation and other 
utility problems, including construction and operation of 
Federal properties. 


Compiled by Georce E. Doyine, Editor 
P.U.R. Executive Information Service 





260 BIOGRAPHIES 
MORE THAN 300 NAMES LISTED 
30 DEPARTMENTS, COMMISSIONS, ETC. 





A valuable reference guide to government personnel in the 
field of public utilities—electric, gas, transportation, com- 
munications. 





PLACE YOUR ORDER NOW - - PRICE $1.00 


PUBLIC UTILITIES REPORTS, Ine. 


MUNSEY BUILDING 
WASHINGTON, D. C. 
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Behind the TRUCK 
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The Seaboard Air Line Railway uses this International 114-ton Model D-30 Truck in Tampa, Fla. Other sizes in the 
International line range from the Half-Ton unit to powerful Six-Wheelers. 


apitalize on INTERNATIONAL’S After-Sale Service 


Long before the automotive era, service 
to the customer was the keynote that 
guided the men who founded Interna- 
tional Harvester. Their policy has been 
faithfully adhered to through the years. 


Today International Harvester has 237 
Company-owned branches located at 
strategic points in the United States and 
Canada, fully equipped to give Interna- 
tional Truck owners the kind of service 
they have a right to expect. Factory- 
trained service men, working to preci- 
sion standards and using genuine Inter- 
national quality parts, turn out the work 
in the shortest possible time. 


Whether International Trucks roll up 
mileage on the nation’s highways or con- 
fine their work to city streets, they are 
always close to International factory- 
standard service. Truck dollars go far- 
ther with International—the investment 
is protected throughout the life of the 
truck by this matchless after-sale ser- 
vice. Visit our nearby branch and see 
International service “working.” Talk 
to International owners and you will 
know its value. 


InreRNATIONAL Harvester Company 
(Incorporated) 
180 North Michigan Avenue, Chicago, Illinois 


INTERNATIONAL TRUCKS 
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3258 


OOK OVER THIS GROUP of fine new “Eveready” on-the-job flash- 
lights, specially designed to meet the special needs of oil men 
and electricians. 


The new WATERPROOF Flashlights, 3354 and 3254, are completely 
covered, switch-and-all, with a soft rubber sleeve. Unbreakable 
lenses, chrome plated reflectors. Proof against hot wires, acids, 
gasoline, oil, alcohol, greases and dirt. 


The two and three cell general purpose Industrial Flashlights, 
3251 and 3351, have unbreakable lenses, hand-replaceable switches 
are cased in semi-hard rubber. Safe with “hot stuff.” Unaffected by 
water, oil, gasoline, alcohol, acids or dropping impact. No. 3258, 
the new Flexible Extension Flashlight, answers the demand for a 
safe light for inspecting moving machinery, railway journal boxes, 
drums, barrels, sounding pipes. 


NATIONAL CARBON COMPANY, INC. 
General Offices: New York, N. Y.; Branches: Chicago, San Francisco 


Unit of Union Carbide [[]§ and Carbon Corporation 
The word “Eveready” is the trade-mark of National Carbon Co., Inc. 





—_ 
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MOUNTING! 


Sales of Amco “All Weather” Manila 
Rope to important public utilities indi- 
cate a strong preference for this fa- 
mous rot-proofed, water-proofed rope. 
Next time you order, specify 


AMCO 


“ALL WEATHER” MANILA ROPE 





See American First 











Better Lines 
ane built with 
Porcelain Products Insulators 








PORCELAIN PRODUCTS, INC. 
PARKERSBURG, W. VA., U.S. A. 


HI-VOLTAGE INSULATORS —SINCE 1894 
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HYDRAULIC TURBINES 
FRANCIS AND HIGH SPEED RUNNERS — 
* Penstocks . 
* Butterfly Valves 
* Power Operated Rack Rakes 
* Gates and Gate Hoists 
* Electrically Welded Racks 


NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 
NEWPORT NEWS, VA. 

















Sangamo Mete 
in “‘A’’ and “$’ 
Mounting 


Sangamo modern me 

ters, whether singlephasameontusi 

watthour meters—comm™me 
bination singlephase watthour meters and ti 
switches, with either single or two-rate regit 
ters—or two-element watthour meters—all a 
designed for modern "A" and "S" mounti 


Modern Meters for Modern Loads | 


SANGAMO ELECTRIC COMPANY! 


SPRINGFIELD, | 
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A New Low-Cost Foam Tool! 


Combines Water, Solution and Air 
To Form Fire-Smothering Foam 


blic utilities are welcoming this revolu- 
onary larger-capacity foam equipment for 
ammable liquid fires. 


e specially designed PHOMAIRE Play 
ipe connects to your hose line (34" to 2!/,"). 
en the water is turned on, PHOMAIDE, 
new foam-making solution carried in a Hip 
Pack, and air are automatically drawn into 
e water stream in the proper proportions 
0 form foam. 


ere are no complicated preliminaries, no 
ponfusing adjustments, no moving parts. And 
nly one man is required at the Play Pipe. 


Less than 20 gallons of water at a pressure of 
75 pounds or more are required per minute. 
This is the only efficient foam unit available 
for small lines. One gallon of Phomaide 
Solution makes 350 gallons of foam. 300 to 
400 gallons per minute may be continuously 
produced by merely pouring additional solu- 
tion into the Hip Pack. 


This is NEWS. Without obligation, ask for 
descriptive literature, prices and a demon- 
stration of the Phomaire Unit illustrated at 
the left. Don't wait! Mail your request now. 


Get the Latest Foam Equipment 


SOLUTION 


developed, made and sold by 


Tlegcrinfrov) 


ATLANTA 
RANBAS CITY 
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THE DIFFERENC 


is in Your Faver 


Compare the compressibility of ordinary wood shay. 
ings (shown at left) with the firmness of Connelly 
potcates chip filler (shown at right), as used in 


Pees. | 
Connelly IRON SPONGE. This resistance to “pack. 
ing down” is all to your advantage when you use this 
ideal purification material. 


$ a 


IRON SPONGE stands up—that’s why it lasts 
longer and maintains the porosity of the bed, 
prevents excessive back pressures and absorbs 
greater capacity of sulphur. It gives you real 
economy in your gas purification by reducing 
the frequency of box renewals. Get set for the 
coming season by ordering your supply of Iron 
Sponge now—immediately available by ail, 
boat or truck. 


Write for Bulletin No. 101-B-1 


CONNELLY covernor company 


CHICAGO, ILL. New England Representative: T. H. Piser, Wellesley Hills, Mass. ELIZABETH, N. J. 





ee {sent . 








Black & Decker 


PORTABLE se CT RIC TOO! 


en S10), ane. . eo aee. 
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Inside Information 


On The Burnham Gas Boiler 


o much stress is put these days on 

dolling up boilers to make them 
look good, that their make-good is all 
too often secondary. 


That’s not so with this Burnham. 
Its make-good was first-and-foremost 
proven. A. G. A. approved under the 
latest regulations. 


We are not going into details here, of 
why its make-good is so good. All that 
is clearly shown in the catalog, to 
which you are welcome. 


Glad to submit for your examination 
and check up, records of its economy 
performance in the field. A perform- 
ance that has lived up to the shop test, 
unbelievable as that may seem. 


Send for catalog. Get the facts. See 
for yourself. 


Brana Boiler Gopenati 


IRVINGTON, NEW YORK 
ZANESVILLE, OHIO 


Representatives in All Principal Cities of the United States and Canada 
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METERS AND 
REG ULATORS 





Lubricated 
2 ees ee 


§ WORDSTROM 
5 Hypreseal 
Valves 
A high pressure 
ecommended forsaper valve service, mn ay were 
particularly where high pressures and = @ making teal is ease aad 
high temperatures are encountered: a 
In the exclusive Hypreseal design 
ing is required. No part of the 
actual plug is exposed 10 the atmos 
phere. No leakage exist. 


eee <5 ETERS 


; 


fe 





CRAWFORD Field 
Sensitive Ejector Pera ie 
Regulators mF 
Especially di 
doaihed lesigned and built 
. give extremely accurate Made i = 
Designed ‘0 sivcontrol. Widely. sted st types E te omy for 
+ and for industrial in- : ase in pres 
domestic oy che transmission lity : = = 
makes be = he appli hone wossible 
ejector 
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°WALL* 
DREADNAUGHT 


TRADE MARK 


Blow. Torches 


noted for their scientific design, rugged 
construction and low fuel consumption. 
They will operate efficiently in an in- 
verted position and at any angle and are 
manufactured from the highest grade of 
materials by experienced workmen. 








Every Dreadnaught is service-tested be- 


fore shipment, warranted to give satis- P. WA L L ta Fr 6 ‘ $ U 2 2 LY C0. 


faction and guaranteed against defects. PITTSBURGH PA 
, . 











GOOD 
INSULATORS 
IV] STOPPERS 





Insulators are only as good as the 


experience and workmanship put in- PIPE LINE SUPPLIES 


to their production. Goodman Stoppers 


: Gardner-Goodman Stoppers 
Our product is produced by men Guadisenlinien Atenas 


of the greatest experience to be Goodman Cylindrical Stoppers 


found in the industry. Bags—Rubber, Canvas Covered 


4 Plugs, Service & Expansion 
Victor made insulators are Goop ” Pumps sal 


INSULATORS, Masks 

Brushes 

Catalog on request Tape—Soap & Binding 
Catalogue mailed on request. 


Victor Insulators, Inc. SAFETY GAS MAIN STOPPER CO. 


i .Y. 523 Atlantic Avenue 
be aa cance Brooklyn, New York 
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I?’s how how that counts 


m making Strand 


And there’s plenty of “know how” back of 
Bethlehem Strand—the accumulated experience 
of half a century of strand manufacture by 
Williamsport Wire Rope Company, recently ac- 
quired by Bethlehem. 

Take ground wire as an example. High-strength 
steel, possibly, may be specified. And 7-wire 
strand, double galvanized. Even with standard 
specifications covering these three points, Beth- 
Iehem (formerly Williamsport) Ground-Wire 
Strand has won high favor among utilities and 
transmission-line construction men. 

“Know how” has enabled Bethlehem to improve 
wire joints, for instance. Often such joints are so 
brittle as to snap as the strand is being strung. 
Bethlehem uses a time-controlled, low-tempera- 


ture type of welding that produces an amply 
strong joint and at the same time hardly affects 
the cold-drawn wire on either side. Gone are the 
sharp changes in steel composition caused by 
sudden flashing and cooling—and gone are the 
weakness and brittleness so often found in wire 
joints. 

A small point, perhaps. Yet wire joints are the 
most vulnerable points when stringing ground 
wire. With Bethlehem Strand, these joints are 
no longer a problem. 

Whether it’s ground wire, messenger strand, or 
Form-set (preformed) guy wire; whether it’s 
galvanized or bethanized (electrically coated), 
you'll find this “know how” invariably present 
in Bethlehem Strand. 


BETHLEHEM STEEL COMPANY 
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DESIGN 


CONSTRUCT 
See pt 


CHICAGO PHILADELPHIA 


_ Ford, Bacon « Davis, anc. xx» case 


Engineers 
VALUATIONS AND REPORTS 
NEW YORK 


IN Besiracn cae 


DALLAS WASHINGTON 








CHICAGO 


NEW YORK 


SANDERSON & PORTER 


ENGINEERS 


VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


SAN FRANCISCO 








NEW YORK, N. Y. 


NEW ORLEANS, LA. 


MARK WOLFF 
Public Utility Consultant 


Investigations, Rate Studies, Valuations, Reports, Expert Testimony 
Corporate Reorganizations 


CHICAGO, ILL. 








BLACK & VEATCH 


CONSULTING ENGINEERS 
Appraisals, investigations and re 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 











EARL L. CARTER 
Consulting Engineer 
REGISTERED IN INDIANA AND NEW YORK 
PUBLIC UTILITY 
VALUATIONS AND REPORTS 
814 Electric Building Indianapolis, Ind. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reperts 
in connection with 

rate inquiries, depreciation, fixed capital 

reclassification, original cost, security issues. 











EDWARD J. CHENEY 


ENGINEER 
Public Utility Problems 


61 BROADWAY NEW YORK 


ROBERT S. RAINS 


Special Consultant 
Accounting—Taxes 
Moyer 3 Building, Washington, 
elephone—Metropolitan ‘"r 


ROBERT 8S. RAINS 
Former Special Consultant 
Federal Communications Commission 








@ This page is reserved for engineers and en- 
gineering concerns especially equipped by ex- 
perience and trained personnel to serve utilities 
in all matters relating to rate questions, ap- 
Praisals, valuations, special reports, investige- 
tions, design and construction. «< « 





SPOONER & MERRILL, INC. 
Consulting Engineers 
Design—Supervision of Construction 
—Reports—Examinations—Valuations 
20 North Wacker Drive Chicago, Ill. 
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Kt Costs Lesswith GRINNELL 


WELDING FITTINGS 


Grinnell Welding Fittings have been carefully engineered 
to eliminate all complications in use. Using them properly, 
there need never be anything but the strength and sim- 
plicity of a plain circumferential butt weld in even the 
most complicated piping system. Any qualified pipe 
welder can make one or a hundred welds of this type 
perfectly, economically. 

Seamless, uniform in wall thickness, smooth inside and 
out, Grinnell Welding Fittings, assure strength and free 
flow. They are easier to use because they are uniform 
and circular at all diametric angles. Their properties, 
identical with the pipe, make for easy welding. 





‘gerne $cal8 8 
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WHENEVER PIPING IS INVOLVED Ji 
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~ Chaser Dies 


RIZEID No. 65R 
Threads 1” to 2” Pipe 
with ONE Set of Chasers 


Instead of 16 chaser dies to lug 
around, to risk losing, to waste valu- 
able time changing every time you 
want to thread different size pipe, this 
threader has only 4—and they stay in 
the threader. 


A quick shift of the setting post and 

you're ready to cut perfect threads on 

1”, 14", 1%” or 2” pipe, any metal— 
t or under size, drip threads or short nipples—a con- 
jence that runs into real money saving. RIBOID Wo 
e many thousands of users, you go for the new style ich Sty - 
k-holder that clicks to pipe size with a twist of the — 
ge ring and tightens with one screw. No bushings 


oor. 
° No. 85R, 2-han- 
bother with. dle ratchet die. 


No, 65, 2-handle 
nty of other efficiency features in this rugged mod- plain die. 
threader. The more experienced a judge of pipe 
is you are, the more satisfaction you get out of 
hing and using thisRIGAIDNo. 65R. Try one at 
tr Jobbers’ — buy it for better, faster, easier 
ading. 


THE RIDGE TOOL CO., ELYRIA, OHIO 


a GUARANTEE 
If this Housing ever 


reaks or Distorts we 
will replace it Free. 


RIZAID Practically Stops 
Pipe Wrench Repair Expense 


aNy Save 75% of what it’s been costing you for wrenches on 
» os 
O 


a 


the sick list and repairs—by buying RIM@MIDs. Ask your 
Jobber. 
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Save 


How Much Does Quality_Ces#? 


OU pay two prices for every piece of 
equipment you buy. First, what you pay 
for it to put it in service. Second, what you 
spend om it to keep it there— maintenance 
costs during the life of the equipment and, 
possibly, loss of revenue and good will result- 


ing from outages. 


There are, of course, many factors that hold 
down the second price. But there is one factor 
that stands out clearly, and that is the quality 
built into the original equipment. A little 
better design, slightly better. methods of 
manufacture; including the testing of ma- 


erials andthorough inspectionstep by step — 


GENERAL 


Filing No. 170 


all at a little higher first cost — may resultin 
a Jarge decrease in the money you spend 
keep the equipment in service. 


You .know that quality is, and always 
been, the one best assurance of keeping 
tenance costs down. Then there is every reasol 
for you’ to check, point for point, the quali 
of the equipment you buy. Look for perfection 
of detail—in design, in materials, and 
wotkmanship. It is the difference betw 


long’ equipment life and premature failure. It 
is the real reducer of your operating’ cost 
In your business and in ours, it’s not ~ 

much does quality cost?””— it’s “how mus 


does quality save?” 
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